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Summary of Objection Issues

We are filing this administrative Objection with the United States Forest Service (Forest Service)
regarding the proposed Amendment (the so-called “2020 Amendment”) to the Thunder Basin National
Grassland (Grassland or TBNG) Land and Resource Management Plan (2002 LRMP) because the
proposed amendment process and substance fail to comply with a set of laws and their implementing
regulations and associated policy. With the amendment and supporting analyses for this agency action,
the Forest Service risks violating the National Forest Management Act (NFMA; 16 USC 1600 et seq.)—
particularly its “diversity requirement” (16 USC 1604(g)(3)(B)), NFMA'’s regulations governing
management planning—the 2012 Planning Rule (36 CFR 219 Subpart A), the National Environmental
Policy Act (NEPA; 42 USC 4321 et seq.) and several implementing regulations under 40 CFR 1500-1508
the United States Endangered Species Act (ESA; 16 USC 1531 et seq.)—particularly Section 7(a)(1) of the
Act (16 USC 1536(a)(1)), and the Constitution of the United States. The Responsible Official!—the
Supervisor of the Medicine Bow-Routt National Forest and TBNG—put forth a plan amendment that
significantly reduces protections for at-risk wildlife, removes direction intended to promote endangered
black-footed ferret (ferret; Mustela nigripes) recovery, and fails to restore and maintain ecological
integrity on the Grassland.

The objection points include the following:

e The Forest Service has failed to provide a legitimate rationale for changing the 2002 LRMP,
which include Amendment #3 pertaining to black-tailed prairie dog (prairie dog or BTPD;
Cynomys ludovicianus) and the Black-tailed Prairie Dog Conservation Assessment and Strategy of
2015 (2015 Strategy), violating the Planning Rule (36 CFR 219.13(b)(1)) and NEPA regulations (40
CFR 1502.13).

e The Forest Service has not used the best available scientific information to develop the
Amendment and conduct the environmental analyses in the Final Environmental Impact
Statement (FEIS), final Biological Evaluation (BE), and final Biological Assessment (BA), in
violation of 36 CFR 219.3. Additionally, NEPA requires the use of high-quality information (40
CFR 1500.1(b)).

o The Forest Service acknowledges the proposed Amendment provides direction inconsistent with
maintaining or restoring ecological integrity, in violation of 36 CFR 219.8(a) and 36 CFR 219.9(a).

e The proposed Amendment fails to provide the ecological conditions to contribute to the
recovery of fails to provide a program to conserve the ferret, in violation of 36 CFR
219.9(a)&(b)(1) and ESA (Section 7(a)(1)), respectively.

e The proposed Amendment fails to provide the ecological conditions necessary to maintain the
viability of several Regional Forester Sensitive Species (Sensitive Species) and potential Species

1 The Responsible Official, the Forest Service’s planning team, Region 2 staff involved in developing the proposed
Amendment will generally be referred to as “the Forest Service” in this Objection.
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of Conservation Concern (SCC), including the prairie dog, but also species associated with prairie
dogs: the mountain plover (Charadrius montanus) and burrowing owl (Athene cunicularia), in
violation of 36 CFR 219.9(a)&(b)(1) and Forest Service Manual (FSM) 2670. Additionally, the FEIS
and BE do sufficiently assess the environmental consequences of the proposed Amendment as
well as the other action alternatives (alternatives 2-4) developed for this process, which violates
NEPA requirements at 40 CFR 1502.16.

e The proposed Amendment fails to sufficiently assess the environmental consequences of the
use of fumigants on several SS and SCC that use prairie dog burrows such as the swift fox
(Vulpes velox).

e The proposed Amendment violates Article 1V, Section 3 of the United States Constitution by
ceding federal authority over wildlife management to the State of Wyoming.

We explain the basis for each objection point below, beginning with point “1.”.
Introduction

There are fewer and fewer places on America’s prairie grasslands where we can conserve native wildlife
and recover endangered species. Thunder Basin National Grassland in Wyoming is one of those places.
The sheer expanse and diverse ecology of TBNG supports keystone species such as the prairie dog and
all the species that depend on them—including, one day in the future, the endangered black-footed
ferret. Saving wildlife at places like the TBNG has become even more important considering the growing
wave of extinctions resulting from our failed efforts to take better care of our natural environment. The
Forest Service, as the lead public lands agency of TBNG, has an ethical and legal responsibility to make
management decisions that sustain and recover wildlife. Unfortunately, the agency’s proposed
management plan amendment for managing prairie dogs on TBNG does meet this standard. In fact, the
amendment goes in the opposite direction by rolling back important wildlife protections needed for
Thunder Basin to function with the integrity of a diverse and resilient grassland. The proposed
amendment favors the agricultural enterprises that utilize Thunder Basin’s public landscape, yet
multiple uses can only be sustained if the land and wildlife are too.

But what about the public resource of wildlife? We know conserving habitat, including the habitat
prairie dogs provide, is vital to maintaining and restoring wildlife populations and reversing the trend
toward mass extinction. The plight of the black-footed ferret is emblematic of the dire consequences of
poor land use decisions. Today only about 340 ferrets live in the wild, and TBNG is one of the few places
where we can make a difference in their recovery. The return of ferrets to TBNG could reverse course
for this species headed, again, toward extinct. Yet, the proposed Amendment brazenly ignores this
opportunity and fails to meet the Forest Service’s regulatory obligation to contribute to the recovery of
ferrets. Conserving prairie dogs and the unique habitat they provide—for a wide array of wildlife—is the
responsibility of government agencies. The Forest Service must consider the health of TBNG and its
wildlife, today and tomorrow, for everyone.
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The Forest Service plays a vital role in managing public lands for ecosystem health, which supports
multiple use of our grasslands. We know prairie dog management has long been a social issue on TBNG
and have been committed to finding solutions. Healthy grasslands with a diversity of species and
habitats can support productive rangelands. Because the proposed amendment fails to strike this
balance, the undersigned organizations are filing this objection to the prairie dog plan amendment and
calling attention to the Forest Service’s failure to meet their obligations to affirmatively contribute to
the recovery of the endangered black-footed ferret. This amendment decision affects not only the TBNG
but also the nation’s hope for recovery of an iconic American species.

Objectors’ Previous Comments

Each Objector previously submitted timely specific written comments regarding the Grassland’s 2020
Amendment during designated opportunities for public comment, which occurred at Scoping and Draft
Environmental Impact Statement. Each of the issues discussed in this Objection was raised in Objectors’
prior comments, and Objectors hereby incorporate those comments by reference. These comments are
referenced in the Objection as noted below.

o Defenders et al. 2019. Defenders of Wildlife, Prairie Dog Coalition of the Humane Society of the
United States (now just the Humane Society of the United States), World Wildlife Fund. 2019.
Scoping Comments on the Proposed Amendment to the Thunder Basin National Grassland
Management Plan. May 20.

o Defenders et al. 2020. Defenders of Wildlife, Prairie Dog Coalition of the Humane Society of the
United States (now just the Humane Society of the United States), World Wildlife Fund. 2020.
Thunder Basin Plan Amendment Comment Letter (EIS No. 20190250). January 9.

e WildEarth Guardians 2020. WildEarth Guardians. 2020. Thunder Basin Plan Amendment
Comments (EIS No. 20190250). January 8.

e Rocky Mountain Wild 2020. Rocky Mountain Wild. 2020. Thunder Basin Plan Amendment
Comments (EIS No. 20190250). January 9.

Statements of Objection Issues
1. The proposed Amendment does not comply with the National Forest Management Act.

NFMA was enacted in 1976 in large part to elevate the value of ecosystems, habitat, and wildlife on our
national forests and grasslands to the same level as timber harvest, livestock grazing, and other uses. In
April 2012, the Forest Service finalized the 2012 Planning Rule, the implementing regulations to meet
NFMA’s requirement that national forests and grasslands develop management plans that provide for
multiple uses. See 16 USC 1604; 36 CFR 219 et seq. A forest or grassland management plan is intended
to be the vehicle that balances these purposes.
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1.1. The Forest Service’s basis for changing the management plan is arbitrary and flawed, in
violation of 36 CFR 219.13.

The Forest Service has not sufficiently justified changing the Grassland’s 2002 LRMP based on
established criteria in NFMA. Although NFMA authorizes the Forest Supervisor to amend forest plans,
this authorization is accompanied by crucial limitations to prevent arbitrary amendments. Pursuant to
the 2012 Planning Rule, an amendment must be based on a “preliminary identification of the need to
change the plan,” which may be based on “a new assessment; a monitoring report; or other
documentation of new information, changed conditions, or changed circumstances.” 36 CFR
219.13(b)(1) (emphasis added). As the Forest Service recognizes, amendments are intended to keep
plans “current, effective, and relevant.” FSH 1909.12, ch. 20, sec. 21.3. Forest Service Directives further
caution that “[a] well-supported and effective rationale determining a need to change the plan must be
based on a good source of information.” FSH 1909.12, ch. 20, sec. 21.2. The Planning Rule states that
“[t]he responsible official shall document how the best available scientific information (“BASI”) was used
to inform the amendment decision...” (36 CFR 219.3). Moreover, “[s]Juch documentation must: Identify
what information was determined to be the best available scientific information, explain the basis for
that determination, and explain how the information was applied to the issues considered.” 36 CFR
219.3. The planning Directives provide further support for and guidance to uphold these requirements.
FSH 1909.12, ch. 20, sec. 21.2; FSH 1909.12, ch. 20, sec. 21.21. In light of these limitations, an
amendment without a sufficient basis in science and that relies on irrelevant factors (such as outdated
information or no-longer-extant conditions) would be arbitrary.?

Establishing a legitimate purpose and need for an agency action is a related NEPA requirement. 40 CFR
1502.13. We have detailed in Section 2.1 how the proposed Amendment fails to meet this requirement.
The same arguments can be applied regarding the Planning Rule’s requirements under 36 CFR 219.13,
and we summarize these issues below.

We addressed this issue in scoping comments. Defenders et al. 2019. We also provide a detailed
explanation of this argument in Defenders et al. 2020 at 11-17. WildEarth Guardians 2020 at 2-3 also
addressed this point.

a. The “management problem” is the failure of the Forest Service to fully apply direction
available in the current management plan.

In Defenders et al. (2019 at 4-7), we detailed how the 2002 LRMP, Amendment #3, and the 2015
Strategy provide the necessary management direction to meet the Forest Service’s purposes for the new

2 This requirement is consistent with general principles of administrative law requiring that, when an agency
changes policy, it must provide a reasoned explanation, display awareness that it is changing position, and explain
why it believes the new policy is better than its previous policy. See FCC v. Fox Television Stations, Inc., 556 U.S.
502, 515 (2009). As the Supreme Court has stated: “To explain a change requires more than setting forth reasons
why the new policy is a good one. It also requires the agency to answer the question, ‘Why did you change? And a
rational answer to this question typically requires a more complete explanation than would prove satisfactory
were change itself not at issue.” Id. at 549.
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Amendment. The problem isn’t the need for more management options but the Forest Service’s failure
to implement the available direction in the plan it has. In response to our comments, the Forest Service
states,

Because total prairie dog colony area on the grassland is variable from year to year, we have
considered colony area volatility and extremes in both colony growth and decline as primary
contributing factors to the need to change the plan; using solely current colony area in
considering whether there is a need to change the plan would ignore information about how
prairie dog colonies might be expected to behave in the future.

FEIS at C-11.

This response is arbitrary. Prairie dog colony area changes over time—naturally. To artificially cap colony
area to 10,000 acres and 7,500 during drought represents over-management not based on the best
available scientific information (also a violation of 36 CFR 219.3). Moreover, none of the action
alternatives provide additional management tools that justify changing the management plan. To
support these arguments, see Defenders et al. 2019, citing USFS, TBNG 2014; USFS, MBRNF & TBNG
2017; Ferebee 2017; Jaeger 2017; Andersen et al. 2017 and also Defenders et al. 2020 at 34-43.

b. The Forest Service’s argument for the need to change the plan is not based in science.

The 2015 Strategy includes a provision calling for the Forest Service to review the strategy when prairie
dog colony area exceeds 35,000 acres. The 2015 Strategy does not suggest the management plan or
strategy be changed in response to this trigger. Prairie dog colony area expanded to an estimated
48,000 acres in 2017 across the Grassland. FEIS at 14. A widespread sylvatic plague epizootic that began
in 2017 caused significant prairie dog mortality, reducing the area occupied by prairie dogs down to 625
acres by 2018, and the latest survey found 2,438 acres across the Grassland. FEIS at 6. The FEIS describes
the expansion of prairie dog colony acres to 48,000 acres a “management situation,” (FEIS at 14) despite
this figure being consistent with prairie dog colony expansion predicted in the 2002 LRMP analyses and
within the natural range of variation (NRV) for prairie dog occupancy. The Forest Service implies that
social pressure influenced the need for change. FEIS at 14. The FEIS notes the Forest Service believes the
current plan to be inflexible and contradictory to address the “management situation,” but does not
provide an explanation for these assertions. FEIS at 14.

The Forest Service’s own science regarding prairie dog colony area for the Grassland does not support a
need to change management direction, and this is also a violation of the Planning Rule requirement (36
CFR 219.3) regarding the need for using and documenting the use of the best available scientific
information. The 2015 Strategy reported that 128,282 acres of potential prairie dog habitat exists on the
Grassland (about 23% of the 553,000-acre TBNG); 48,000 acres is about 37% of the potential habitat and
<9% of the total TBNG area. Again, the 2017 count of 48,000 acres of prairie dog colonies was accurately
predicted by the Forest Service as natural expansion. United States Forest Service (USFS) 2000. Thus, it is
perplexing why the Forest Service is describing 48,000 acres of prairie dog colonies on the Grassland a
“management situation” or problem.
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1.2. The Forest Service has not used the best available scientific information to develop the
proposed Amendment, in violation of 36 CFR 219.3.

The Responsible Official is required to use the best available scientific information to inform a
management plan amendment process. 36 CFR 219.3. The plan documents, including the FEIS, BE, and
BA presented an array of scientific information in developing the Amendment and other action
alternatives. However, the Forest Service failed to include some essential science that, if the agency had
utilized, should have resulted in a different proposed decision. Additionally, the Forest Service
mischaracterizes the results and management implications of some important scientific information. We
indicate below where we have provided scientific information and accurate interpretations of that
science.

e The Draft ROD, FEIS, and BE claim prairie dogs are resilient to plague, and this is not supported
by the science. Draft ROD at 1. See Defenders et al. 2020 at 54-75.

e The BE claims that “rates to quickly recolonize available empty burrows (Knowles 1986, Uresk
and Schenbeck 1987, Radcliffe 1992, Andelt 2006),” and this statement references some sources
that are no longer the best available science and mischaracterizes the results of other sources.
BE at E-164. See Defenders et al. 2020 at 72-73.

e Despite acknowledging that prairie dogs are keystone species and important to the Grassland’s
mixed- and short-grass grassland ecosystems in various narratives in the plan documents, but
the essential role of prairie dog activity as a grassland disturbance process and key element of
ecological integrity is not reflected in the Rangeland Vegetation and Livestock Grazing effects
analysis and, more importantly, not reflected in the proposed Amendment. This demonstrates a
failure to accurately interpret and document the best available scientific information. See
Defenders et al. 2020 at 36-43.

e The plan documents do not consider the best available science on ferret reintroduction and
recovery, and thus, it is not surprising that the proposed Amendment and other action
alternatives to not provide plan components that would support ferret recovery. Defenders et
al. 2020 at 47-53.

e The plan documents have not accurately interpreted the best available scientific information on
prairie dog, mountain plover, and burrowing owl, which has resulted in plan components in the
proposed Amendment and other action alternatives failing to provide the ecological conditions
necessary to maintain the viability of these species on the grassland. See Defenders et al. 2020
at 54-75, 75-82, 82-83.

1.3. The proposed Amendment does restore or maintain ecological integrity, and the Forest
Service has specifically stated in the Draft Record of Decision it will not be managing the
Grassland to maintain or restore ecological integrity, which violates 36 CFR 219.8(a) and 36
CFR 219.9(a).
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Section 219.8(a)(1) of the Planning Rule states “The plan must include plan components, including
standards or guidelines, to maintain or restore the ecological integrity of terrestrial and aquatic
ecosystems and watersheds in the plan area, including plan components to maintain or restore
structure, function, composition, and connectivity ...”. The plan must take into account, among other
elements of integrity, “System drivers, including dominant ecological processes, disturbance regimes”
(219.8(a)(1)(iv)) in the development of plan components. We addressed this issue in previous
comments. Defenders et al. 2020 at 34-43.

Ecological integrity is defined in the Planning Rule as:

The quality or condition of an ecosystem when its dominant ecological characteristics (for
example, composition, structure, function, connectivity, and species composition and diversity)
occur within the natural range of variation and can withstand and recover from most
perturbations imposed by natural environmental dynamics or human influence. 36 CFR 219.19.

The Draft ROD claims “the final environmental impact statement shows changes to the plan
components maintain ecosystem sustainability ... . The decision meets the substantive provisions
described at 219.8.” Draft ROD at 26-27. This is not true. The Draft ROD states,

The interdisciplinary team considered the role of the natural range of variation in ecosystems
affected by the plan amendment. Prairie dogs are native species on the northern Great Plains,
and the disturbances they cause are part of the natural range of variation on the Thunder Basin
National Grassland. My decision does not base the design of all plan components on those
conditions common in the past relative to the natural range of variation. In many cases, those
conditions are contrary to our objectives to balance the social, economic, cultural, and
ecological needs in areas of the Thunder Basin National Grassland where prairie dogs are
common. My decision is consistent with the purpose and need for this plan amendment and
deviation from the natural range of variation is appropriate. The biological evaluation of animal
species documents consideration of the conditions, trends, and stressors that affect the ability
of the plan area to sustain native wildlife, and the rangeland vegetation and livestock grazing
analysis (final environmental impact statement chapter 3) documents consideration of the
ability of the plan area to sustain domestic livestock and minimize conflicts between prairie dog
management and livestock grazing (Forest Service Handbook 1909.12 chapter 20 section 23.23).
Draft ROD at 28.

Developing plan components based on the natural range of variation (NRV) of disturbances, including
prairie dog foraging, vegetation clipping, and digging disturbance and fire disturbance, is a Planning Rule
requirement.

a. The proposed Amendment include plan components that authorize managing prairie dogs at

artificially depressed levels by poisoning and shooting the animals, which is inconsistent with
the NRV for prairie dogs.
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The Forest Service justifies its decision not to manage for an NRV for prairie dog disturbance based on
direction in the Forest Service Handbook. However, this contradicts the Planning Rule. Guidance in the
directives cannot override regulation. The Forest Service is proposing, in the Amendment, to cap prairie
dog colony acreage at 10,000 acres, and 7,500 acres during drought, in the proposed MA 3.67; enable
the reduction of prairie dog densities with poisoning, shooting, and relocation; not provide any
protections for prairie dogs outside of the proposed MA 3.67; and kill prairie dogs in “boundary
management zones” adjacent to private and state lands. However, Forest Service science predicted that
prairie dog acres would naturally expand to 48,000 acres and found that 128,282 acres of suitable
prairie dog habitat exists on the Grassland. USFS 2000; 2015 Strategy.

b. The presence of ferrets must be considered as part of the NRV for the Grassland, and the
Amendment must include plan components to support their recovery.

Ferrets must be considered key compositional and functional characteristics of TBNG’s prairie
ecosystem. Not providing plan components to promote their recovery violates 36 CFR 219.8(a)(1) &
219.9(a)(1) as well as the ESA.

As we argue throughout this Objection, the proposed Amendment precludes ferret recovery on the
Grassland. Black-footed ferrets belong in TBNG and historically occurred on the Grassland. Five black-
footed ferret sightings were documented on TBNG between 1971 and 1977. USFS, MBNF & TBNG 1985.
The last ferret was observed on the Grassland in 1981. USFS, MBNF & TBNG 1985. They are part of what
makes up the biodiversity of the ecosystem, and their near extinction is a symbol of the global and
national biodiversity crisis, as well as the deterioration of the integrity of grassland ecosystems. The
Planning Directives include “species richness,” “species diversity,” and the “presence and abundance of
species at risk” as compositional characteristics of ecosystems. FSH 1909.12, ch. 10, 12.13 — Exhibit 01.
Ferrets also serve a functional role in the ecosystem as predators. FSH 1909.12, ch. 10, 12.13 — Exhibit
01. Their presence and persistence within a grassland ecosystem patch (i.e., a prairie dog complex) is an
indicator of ecological integrity, including that there is a level of connectivity that allows for dispersal
and promotes genetic diversity. Without ferrets, the Grassland is missing a key member of the ecological
community.

1.4. The proposed Amendment fails to meet the requirements of 36 CFR 219.9 for several at-risk
species.

NFMA requires the Forest Service to develop planning regulations that shall “provide for diversity of
plant and animal communities based on the suitability and capability of the specific land area in order to
meet overall multiple-use objectives” (i.e., the “diversity requirement”) (16 USC 1604(g)(3)(B)). The
preamble of the Planning Rule states,

The rule contains a strong emphasis on protecting and enhancing water resources, restoring
land and water ecosystems, and providing ecological conditions to support the diversity of plant
and animal communities, while providing for ecosystem services and multiple uses. 77 Fed Reg.
21163.
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Additionally, management plans must:

Contribute to ecological, social, and economic sustainability by ensuring that all plans will be
responsive and can adapt to issues such as the challenges of climate change; the need for forest
restoration and conservation, watershed protection, and species conservation; and the
sustainable use of public lands to support vibrant communities. (77 Fed. Reg. 21164)

These passages clearly demonstrate that the Planning Rule affirms that wildlife and habitat protection
must be given the same priority as forest uses. The Rule requirements in 36 CFR 219.8 and 36 CFR 219.9
make this principle a mandate. The Rule requires forest plans to have plan components to maintain or
restore the integrity of the terrestrial and aquatic ecosystems in the plan area (36 CFR 219.9(a)(1) &
219.8(a)) and the diversity of ecosystems and habitat types throughout the plan area (36 CFR
219.9(a)(2)). Essentially this requires forest plans to maintain or restore the variety of ecosystems and
habitat types found on national forests and grasslands (e.g., conifer forests, wetlands, grasslands), as
well as the condition of the ecosystems themselves.

In accordance with 36 CFR 219.9(b)(1), plan components must provide the “ecological conditions
necessary to: contribute to the recovery of federally listed threatened and endangered species.” This
includes the endangered black-footed ferret.

The TBNG management plan must include plan components that maintain viable populations of
Sensitive Species and/or potential SCC in the plan area. FSM 2670; 26 CFR 219(a) & (b)(1). In accordance
with FSM 2670, the Forest Service must,

1. Develop and implement management practices to ensure that species do not become
threatened or endangered because of Forest Service actions.

2. Maintain viable populations of all native and desired nonnative wildlife, fish, and plant species in
habitats distributed throughout their geographic range on National Forest System lands

3. Develop and implement management objectives for populations and/or habitat of sensitive
species.

FSM 2670.22. Sensitive Species policy defines a “viable population” as,

A population that has the estimated numbers and distribution of reproductive individuals to
ensure the continued existence of the species throughout its existing range (or range required
to meet recovery for listed species) within the planning area. FSM 2670.5.

For potential SCC, the plan must maintain viable populations under 36 CFR 219.9(b)(1) by providing the
necessary ecological conditions to do so in accordance with 36 CFR 219.9(a). The 2012 Planning Rule
defines “viable population” as a “population of a species that continues to persist over the long term
with sufficient distribution to be resilient and adaptable to stressors and likely future environments.” 36
CFR 219.19.
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We detailed how the action alternatives presented in the DEIS failed to comply with several Planning
Rule requirements throughout previous comments. Defenders et al. 2020. The new Alternative 5 (the
proposed Amendment) violates provisions in the Planning Rule as well. We explain these problems
below.

1.4.1. The proposed Amendment fails to provide the ecological conditions necessary to contribute to
black-footed ferret recovery, in violation of 36 CFR 219.9(a)(1) & (b)(1).

TBNG must provide the ecological conditions to support a ferret population with 100 breeding adult
ferrets to contribute to the recovery of the species. Because so few sites exist with the capacity to
support 100 breeding adult ferrets, the Grassland must serve as one of these crucial sites.
Unfortunately, the proposed Amendment and other action alternatives will preclude the recovery of the
species and do not provide plan components that are conducive to supporting a ferret population of any
size—not even the minimum requirement of 30 breeding adult ferrets. We addressed this problem in
Defenders et al. 2020 at 47-53; WildEarth Guardians 2020 at 4. To support 100 breeding adult ferrets on
a BTPD complex that is periodically affected by plague epizootics, similarly to TBNG, the best available
scientific information indicates the following conditions are necessary:

e Large areas of occupied prairie dog colony habitat: a minimum range of 20,495 to 47,931 acres
(average of 33,323 acres) active prairie dog colony area distributed within a complex of multiple
colonies. Livieri 2014, 2015, 2016, 2017, 2018, 2019.

e Prairie dogs distributed in large complexes: prairie dog colonies configured in large complexes,
groups of prairie dog colonies that are within 4.4 mi (7.0 km), and subcomplexes of colonies that
are within 0.9 mi (1.5 km) of each other. Forrest et al. 1985; Biggins et al. 1993; Biggins et al.
2006b; and Eads et al. 2012.

e High and naturally occurring densities of prairie dogs and prairie dog burrows: high densities of
prairie dogs (which may range from 40 to 70 prairie dogs per hectare) and prairie dog burrows
(which may range from 80 to 220 active burrows per hectare) that are allowed to fluctuate
naturally. Biggins et al. 2006b; Eads et al. 2011; Livieri and Anderson 2012; Eads et al. 2012;
USFWS 2013.

e Plague mitigation. Annual sylvatic plague mitigation for ferrets and prairie dogs. USFWS 2013;
Poché et al. 2017; Tripp et al. 2017; Tripp et al. 2018; Eads et al. 2018; Eads et al. 2019.

e Protection from poisoning. Protection of potential ferret reintroduction areas from year-round
prairie dog poisoning. USFWS 2013.

e Protection from year-round prairie dog shooting. Protection of potential ferret reintroduction
areas from year-round prairie dog shooting. USFWS 2013.

The proposed Amendment or other action alternatives will not result in these conditions.

a. The proposed Amendment and other action alternatives do not provide for large areas of
occupied prairie dog colony habitat.

Each action alternative, including the proposed Amendment, includes plan components that cap prairie
dog colony area at specific acreages, which will not meet the minimum requirements to support a ferret
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population of 100 breeding adult ferrets. Alternative 2 and the proposed Amendment cap prairie dog
habitat at 7,500 to 10,000 acres within the proposed MA 3.67 and does not include any plan
components that assure prairie dog colonies will be protected outside of the management area.
Alternative 3 caps prairie dog colony area at 15,000 acres for the entire Grassland. Neither Alternative 2,
Alternative 3, or the proposed Amendment would be able to support a self-sustaining population of
ferrets—even a population with 30 breeding adults, which is the very minimum considered potentially
viable. Alternative 4 caps colony area at 27,000, divided between Category 1, with a 18,000-acre ceiling,
and Category 2, the sets a limit at 9,000. Not only are the acreages insufficient to establish a ferret
population, the widespread allowance of lethal control further inhibits the ability to support a
population with 100 breeding adults.

b. The proposed Amendment and other action alternatives to not contain plan components
that would ensure prairie dogs are distributed in large complexes.

None of the action alternatives, including the proposed Amendment, include plan components that
would manage prairie dog colonies to assure a sufficient complex configuration. Lethal and non-lethal
prairie dog density control enabled by each action alternative could fragment and isolate colonies too
far from each other to facilitate frequent and regular ferret movements.

c. The proposed Amendment and other action alternatives are specifically designed to reduce
prairie dog densities instead of maintaining or restoring high, naturally occurring densities of
prairie dogs and prairie dog burrows.

Each action alternative, including the proposed Amendment, includes plan components that enable
prairie dog density reductions. So-called “density control” is not consistent with providing sufficient
prairie dog densities to support a ferret population of any size.

d. The proposed Amendment and other action alternatives do not provide sufficient plague
mitigation.

The proposed Amendment includes a plague mitigation standard, “An integrated approach to plague
management (e.g., using tools such as deltamethrin and fipronil) will be implemented annually.” Draft
ROD at 67. The other action alternatives include the same guideline to allow plague mitigation. Without
a sufficient standard that assures plague mitigation will occur on the Grassland, TBNG will likely never be
able to sustain the prairie dog colony area, density levels, and distributions to support a ferret
population with at least 100 breeding adults.

e. The proposed Amendment and other action alternatives do not provide any areas that offer
protection from prairie dog poisoning.

The elimination of MA 3.63 in all action alternatives, including the proposed Amendment, and loss of

prohibitions on poisoning in the Category 1 area in Alternative 4, mean that there will be no places on
TBNG completely protected from prairie dog poisoning. Ferret habitat has to be protected from
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poisoning to enable the size of colonies and densities of prairie dogs sufficient to support a viable ferret
population.

f.  The proposed Amendment and other action alternatives to not provide protection from year-
round prairie dog shooting.

The elimination of MA 3.63 in all action alternatives and loss of prohibitions on poisoning in the
Category 1 area in Alternative 4, mean that there will be no places on TBNG completely protected from
prairie dog shooting. Ferret habitat has to be protected from prairie dog shooting to enable the size of
colonies and densities of prairie dogs sufficient to support a viable ferret population.

1.4.2. The proposed Amendment fails to provide the ecological conditions necessary to maintain
black-tailed prairie dog viability, in violation of Forest Service Manual 2670 and 36 CFR
219.9(a) & (b)(1).

The BTPD is a Sensitive Species and potential SCC for the Grassland. The FEIS made the following
determination regarding the effects of the proposed Amendment on the BTPD:

May adversely impact individuals but not likely to result in a loss of viability in the planning area,
nor cause a trend toward Federal listing; No substantial adverse impacts or substantially
lessened protections as a result of the plan amendment. FEIS at 127 Table 29.

This statement is inaccurate. The purpose of the proposed Amendment is to substantially lessen
protections for prairie dogs. The content of Table E-21 in the Environmental Consequences section of
the prairie dog section is described in this way:

Plan components developed for black-tailed prairie dogs and other species will directly and
indirectly reduce impacts (see Table E-21). In addition, the plan components listed below reduce
the overall threats to the species by managing for preferred habitat. BE at E-175.

Implying the plan components are somehow more protective of prairie dogs and their habitat than the
existing management plan is disingenuous. The elimination of the MA 3.63 protected area and the level
of prairie dog poisoning and shooting enabled by the proposed Amendment, and other action
alternatives, are intended to have population-level impacts: keeping the prairie dog population on the
Grassland artificially low, constricting the species distribution across National Forest System (NFS) lands,
and unnaturally reducing prairie dog densities. These factors combined with the inevitability of future
plague epizootics and the lack of an annual plague mitigation plan in the proposed Amendment could
lead to prairie dog extirpation across the Grassland.

We supplied substantial scientific support for this claim in Defenders et al. 2020 at 54-75 regarding
action alternatives 2-4. And this issue was addressed in WildEarth Guardians 2020 at 5. Our claim holds
for Alternative 5/preferred alternative as well. The proposed Amendment (Alternative 5) is a
modification of Alternative 2 but provides no net benefits for prairie dogs relative to the other action
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alternatives and may, on balance, be more harmful to prairie dogs than Alternative 2 (Proposed Action).
The proposed Amendment puts prairie dog viability at risk on the Grassland.

a. The proposed Amendment risks prairie dog viability by managing prairie dog colony area to
be artificially low, especially during drought years.

As Alternatives 2-4 did, the proposed Amendment prescribes ceilings on how large prairie dog colony
areas can become during drought and non-drought periods. Keeping prairie dog populations at
artificially depressed levels will not only reduce ecological integrity sustained by prairie dog colonies but
will also put at risk the viability of prairie dogs. The proposed Amendment caps prairie dog colony acres
in the MA 3.67 at 10,000 acres and 7,500 acres during drought years in the following objective and
guidelines.

GPA-MA3.67-FWRP-0-07. Manage toward 10,000 acres of prairie dog colonies in the
management area each year during the life of the plan. In drought years, temporarily manage
toward an objective of 7,500 acres of prairie dog colonies. Objective

GPA-MA3.67-FWRP-GL-11. When prairie dog colony acreage is greater than 10,000 acres, use
prairie dog control tools to maintain the 10,000 acre objective to minimize resource
management conflicts. Guideline

GPA-MA3.67-FWRP-GL-12 During drought, to mitigate prairie dog colony expansion, the total
colony acreage in the management area may be managed toward a temporary alternate
objective of 7,500 acres. Drought is defined as any year or sequence of years when annual
precipitation amounts are less than 75 percent of normal, based on local climate data and in
consultation with the United States Drought Monitor. Guideline

Prairie dogs have evolved with periodic drought conditions that have been part of the Great Plains
climate for millennia. However, drought can affect the resiliency of colonies and populations when those
populations are small. While the Forest Service acknowledges that prairie dog populations “are
negatively impacted by long-term drought” (BE at E-122), the agency doesn’t seem to understand that
drought-induced prairie dog colony expansion does not correlate with population increases. The BE
states, “Expanding colonies can grow in a few years, increasing population size on the order of 30 to 300
percent annually.” BE at E-163. We thoroughly responded to this misunderstanding of prairie dog-
drought dynamics and explained the potential negative impacts of drought, especially in small
populations, to prairie dogs in Defenders et al. 2020 at 54-59, 71-75.

b. The proposed Amendment risks prairie dog viability by capping allowable prairie dog colony
area, providing no protections for prairie dogs in the proposed Management Area 3.67, and
allowing the extermination of prairie dogs outside of the MA 3.67, resulting in a constricted
prairie dog distribution.

The proposed Amendment eliminates the satellite colony concept from Alternative 2, which offered
some level of protection for prairie dog colonies outside of the proposed MA 3.67. Alternative 5 includes
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no plan components that would provide any level of protection for prairie dog colonies outside of the
MA 3.67. A standard authorizes prairie dog extermination outside of the MA 3.67,

... On other site-specific colonies where control is requested, after consideration of impacts to
nesting, breeding, and denning habitat for species associated with prairie dog colonies. FEIS at
A-1-12.

Thus, anyone can request prairie dogs be exterminated. The standard is written to make the Forest
Service beholden to fulfill such requests, and impacts to nesting, breeding, and denning habitat of
prairie dog associated species need only be “considered” —which offers no meaningful direction. The
2015 Strategy reported TBNG has 128,282 acres of potential prairie dog habitat (2015 Strategy at 19,
Table 2). Under the proposed Amendment, prairie dog colony acreage will be kept below 8% of the
suitable habitat available on the Grassland during non-drought years when total prairie dog colony area
is allowed to reach 10,000 acres and can go below 6% of available suitable habitat during drought years
when colony area is managed toward 7,500 acres. During times when prairie dog colony area reaches
7,500 or 10,000, this leaves 120,782 to 118,282 acres of potential habitat that could technically be
completely unprotected from poisoning and shooting; this area could become permanently unsuitable
for prairie dogs.

Moreover, due to the Boundary Management Zones (BMZs) where prairie dogs will be poisoned, prairie
dog distribution is further constricted in the proposed MA 3.67. The current MA 3.63, where prairie dogs
are protected from poisoning and shooting, is 51,000 acres. FEIS at 56. The proposed MA 3.67 is 42,335
acres, but the following guideline shrinks the area where prairie dogs will be tolerated on the Grassland
to at least 35,059 acres (See FEIS at 44) with an allowance for more:

GPA-MA3.67-FWRP-GL-14. A temporary (i.e., 1 to 3 year) %-mile boundary management zone
that includes the standard %-mile boundary management zone may be used at specific locations
within Management Area 3.67 to address imminent or persistent prairie dog encroachment if (a)
the Forest Service determines that prairie dogs on Federal land are moving toward the boundary
management zone and are a potential boundary problem or (b) control efforts within %-mile of
private or State property using appropriate tools for 3 consecutive years have not been
successful. Before expanding a boundary management zone, the responsible official should
consider the total area of prairie dog colonies relative to the 10,000 acre objective for prairie
dog colonies, impacts to species associated with prairie dog colonies, compliance with other
plan components, site-specific information, and concurrent treatment by the adjacent
landowner. Guideline

Though it may be an unlikely scenario, it is possible that the % “temporary” BMZ allowance can further
shrink the area that can be occupied by prairie dogs to 20,507 acres, which is only 48.4% of the
proposed MA 3.67 area.

The problem is that condensing the area where prairie dogs are distributed across the Grassland and not

protecting colonies outside the proposed MA 3.67 makes the prairie dog population within the
proposed MA 3.67 more vulnerable to extirpation from plague epizootics. While the Forest Service
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makes the assumption that private lands will contribute to prairie dog viability on the TBNG, stating,
“Adjacent private lands are expected to provide support and resiliency to plover populations that occur
on NFS lands, especially considering the pattern of mixed ownership across TBNG” (BE at E-152), this is
not assured. The overriding purpose of the proposed Amendment is to address social conflict regarding
prairie dogs that the Forest Service has noted are continuing despite changes in the plan over the years
made to address these conflicts. In this context, where there is low tolerance for prairie dogs among
ranchers who graze their cattle as TBNG allotment lessees and/or surrounding private lands, the Forest
Service cannot make the assumption above. In the event of a plague epizootic with 100% prairie dog
mortality, recovering the population would require rescue from prairie dogs migrating back into the
Grassland. If prairie dog colonies are not sufficiently connected because they do not exist near enough
for in-migration, prairie dog viability on the TBNG is at risk.

c. The proposed Amendment risks prairie dog viability by enabling prairie dog density
reductions, including when total prairie dog colony acres are below the 7,500-acre drought
year cap.

The proposed Amendment includes prairie dog density reduction plan components, as did action
alternatives 2 and 3, with some modifications. The proposed Amendment even allows “density control”
when prairie dog colony area in the propose MA 3.67 fall below 7,500 acres, as authorized by the
following standards:

GPA-MA3.67-FWRP-ST-10. Do not authorize use of control tools when prairie dog colony
acreage is less than 7,500 acres, except in boundary management zones or if approved for
density control based on best available scientific information. Standard

GPA-MA3.67-FWRP- ST-15. Do not authorize prairie dog density control activities when total
colony acreage is less than 7,500 acres, unless best available scientific information indicates that
density control activities will achieve site-specific objectives and maintain habitat requirements
for species associated with prairie dog colonies. Colonies treated for density control will
continue to count toward the 10,000 acre objective for prairie dog colonies. Standard

It is not clear how the “best available scientific information” would guide the application of these
guidelines because it is unclear what the science should be informing. Of course, science should be used
in decision making. But in the case of these guidelines, it is unclear what the purpose of the science
would be. The management approaches do not make this clearer. The following excerpts are from the
management approaches section of the FEIS: Appendix B.

Density control could occur in different spatial patterns and at different intensities. The
objectives of density control would be site-specific and could include influencing colony growth
and dispersal, preventing undesirable vegetation state changes, and promoting forage
availability. FEIS at B-6.

The preferred alternative would not allow density control if total colony acreage is less than
7,500 acres in management area 3.67 until scientific information becomes available to indicate
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that density control can meet site-specific objectives and maintain habitat for species associated
with prairie dog colonies. FEIS at B-6.

The first excerpt, discussing some potential objectives of density control, doesn’t help explain what
guestions the science is supposed to answer. The second excerpt seems to be an attempt to confer
constraints on the guideline that are not actually a part of the guideline, which is misleading.

Reducing prairie dog densities using poisoning and shooting, or even non-lethal methods, is not
supported by the best available science as a mechanism that will sustain viable populations of species
associated with prairie dogs. Biggins and Eads (2019) found that shooting and poisoning of prairie dogs,
and the resulting prairie dog moralities encourage fleas to "flock" or search for new hosts. This
phenomenon may allow for increased flea parasitism on prairie dogs and, perhaps, increased plague
transmission. The fragmentation of prairie dog colonies due to plague, shooting, and poisoning leads to
small, isolated colonies that are subject to potential extirpation due to inbreeding, population
fluctuations, and other issues that not only affect their long term population viability but also the
viability of wildlife species that depend on them for survival (Reading et al. 1989; Miller et al 1994).
Mountain plovers, burrowing owls, and ferrets all require habitat with high densities of prairie dogs.
Density control could permanently eliminate suitable habitat.

d. The new plague mitigation standard in the proposed Amendment is necessary to maintain a
viable population of prairie dogs on the Grassland, however, it is not sufficient given the lack
of a fully protected area for the species and multiple compound threats enabled by the plan
components.

We appreciate that the proposed Amendment (Alternative 5) includes a plague standard, which we had
requested in DEIS comments, and also includes an objective for plague management. Alternative 5
changed a guideline providing direction for plague mitigation in the proposed MA 3.67 to a standard,
that reads,

An integrated approach to plague management (e.g., using tools such as deltamethrin and
fipronil) will be implemented annually. FEIS at 68.

The proposed Amendment also includes the following objective:

Develop a plague management plan within 3 years of 2020 plan amendment approval. FEIS at
65.

However, the standard is too vague to provide sufficient direction to assure that plague epizootics do
not lead to the extirpation of prairie dogs on the Grassland—especially given that prairie dog poisoning
and shooting will occur in the proposed MA 3.67 and prairie dog colony area and populations will be
managed at artificially depressed levels. And the objective does not guarantee that the plague
management plan will be implemented. At a minimum, the plague standard should include where and
how often mitigation will occur annually and should only take one year to develop and implement a
plague management plan. Biologically, protecting 999-3,000 acres is a great start to help prairie dogs
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recover from the recent plague outbreak. As prairie dog colony acres expand, however, and to achieve
10,000 acres of prairie dogs, the number of acres of plague abatement will need to increase accordingly,
which could cost up to $275,000 annually.

Of considerable concern is the financial and time investment in plague mitigation when those same
prairie dog acres can be poisoned or shot. Biggins and Eads (2019) found that poisoning and recreational
shooting of prairie dogs causes high localized mortality, which increases flea abundance and infection in
surviving individuals, and in turn can trigger a plague event. Prairie dogs that survive recreational
shooting events have compromised immune systems, increased vigilance rates, and reduced foraging
times; this is hypothesized to increase flea parasitism and trigger additional plague events. Therefore, if
poisoning and recreational shooting of prairie dogs increases in flea abundance and infection, and this
subsequently predicts or causes epizootic plague, a plague standard that protects prairie dogs from the
disease in areas where they are not lethally controlled should be considered to maximize prairie dog
viability and cost efficacy of limited resources. Given the available science, the proposed integrated
plague mitigation approach alone is no substitute for an area that protects prairie dogs from poisoning,
shooting, and plague with associated plan components that enable the expansion of prairie dog colonies
into colony complexes and allow prairie dogs to occur at their natural densities.

1.4.3. The proposed Amendment fails to provide the ecological conditions necessary to maintain
mountain plover viability, in violation of Forest Service Manual 2670 and 36 CFR 219.9(a)(1) &

(b)(1).

The mountain plover is a Forest Service Regional 2 sensitive species, and the Forest Service has
identified it as a potential SCC for the Grassland. In the Great Plains, mountain plovers are strongly
associated with prairie dog colonies. Mountain plovers depend on the sparsely vegetated and bare
ground conditions that prairie dogs can create. Reducing forb cover and bare ground conflicts with
mountain plover habitat requirements. Knopf and Miller 1994. Research by Duchardt et. al (2020) found
that higher mountain plover densities are correlated with bare ground and forb cover and that areas
with greater forb cover are preferred nest sites. The action alternatives, including the proposed
Amendment, are designed to provide increased forage for livestock and manage against these
conditions, particularly through the application of “density control” and artificially depressing prairie
dog colony acreage. If prairie dogs no longer play their keystone role because of persistent lethal
control, mountain plover viability is compromised. Furthermore, there are no monitoring efforts
outlined in any of the alternatives to assess the impact of density control on mountain plover
populations. We addressed this issue in Defenders et al. 2020 at 75-77; WildEarth Guardians 2020 at 5.

1.4.4. The proposed Amendment fails to provide the ecological conditions necessary to maintain
burrowing owl viability, in violation of Forest Service Manual 2670 and 36 CFR 219.9(a)(1) &

(b)(1).

The burrowing owl is a Forest Service Regional 2 sensitive species, and the Forest Service has identified
it as a potential SCC for the Grassland. In the Great Plains, burrowing owls are strongly associated with
prairie dog colonies. They nest and shelter in prairie dog burrows and are rarely found off prairie dog
colonies in the Great Plains. The proposed Amendment puts burrowing owl viability at risk on the
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Grassland. Prairie dog shooting restrictions apply only until August 15, and only in the proposed MA
3.67, and the owls may remain in Wyoming through mid-October before migrating. WGFD 2018
(https://wgfd.wyo.gov/News/Transmitters-following-Wyoming%E2%80%99s-burrowing-owls-ov).
Burrowing owls may look like prairie dogs and are in danger of being shot when prairie dog shooting is
allowed. Eliminating the MA 3.63, where prairie dogs are protecting from poisoning and shooting;
reducing prairie dog colony area down to 10,000 acres and 7,500 acres during drought; practicing prairie
dog density control as prescribed in the propose Amendment risk extirpation of the species to TBNG.
We addressed this issue in Defenders et al. 2020 at 82-83; WildEarth Guardians 2020 at 5.

2. The Final Environmental Impact Statement and associated analyses for the proposed
Amendment do not comply with the National Environmental Policy Act.

NEPA has two objectives: (1) it requires an agency “to consider every significant aspect of the
environmental impact of a proposed action”; and (2) “it ensures that the agency will inform the public
that it has indeed considered environmental concerns in its decision making process.” United States v.
Coal. for Buzzards Bay, 644 F.3d 26, 31 (1st Cir. 2011) (internal citations omitted). Stated another way,
NEPA requires federal agencies to take a hard look at the environmental consequences of their actions
before they act. See 42 USC 4321, 4332(2)(C); 40 CFR 1501.2, 1502.25.

An incomplete analysis of environmental effects, or the efficacy of measures to reduce the severity of
those effects, “undermine[s] the ‘action-forcing’ function of NEPA,” because “neither the agency nor
other interested groups and individuals can properly evaluate the severity of the adverse effects.”
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 352 (1989) (citations omitted). A flawed
analysis of the effects spills into the consideration of alternatives because, in the absence of
understanding site-level impacts, the agency also cannot evaluate the comparative merits and tradeoffs
of the alternatives it considers. Consideration of alternatives is the “heart” of the NEPA process because
it defines the issues and provides a clear basis for choices by the decision maker and the public. 40

CFR 1502.14.

The FEIS fails to comply with the NEPA because it does not provide a legitimate purpose and need for
the amendment and does not provide a range of reasonable alternatives. The FEIS, BE, and BA do not
take a sufficiently hard look at direct, indirect, and cumulative effects of the action alternatives on at-
risk species, including the ferret, prairie dog, and mountain plover. We addressed these issues in
Defenders et al. 2020 at 83-95.

2.1, The Final Environmental Impact Statement and Draft Record of Decision fail to establish a
legitimate purpose and need for the Amendment in violation of 40 CFR 1502.13.

With respect to NEPA regulations, a purpose and need statement should be brief and specific (40 CFR
1502.13). However, the purpose and need for the amendment must be reasonable in light of the
information the Forest Service has before it. The purpose and need cannot be defined as to make the
Forest Service’s preferred result “a foreordained formality.” Citizens Against Burlington, Inc. v. Busey,
938 F.2d 190, 196 (D.C. Cir. 1991). Instead, “an agency should always consider the views of Congress,
expressed, to the extent that the agency can determine them, in the agency's statutory authorization to
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act, as well as in other congressional directives.” Id. Congress’s views, of course, are reflected in statutes
such as NFMA—and the ESA, which has made conservation and recovery of listed species an integral
part of the Forest Service’s mission.

In the case of the proposed Amendment, stated purpose and need in the FEIS is unreasonably (and
unlawfully) narrow. The Forest Service has not established that the Grassland’s 2002 LRMP needed to
change. We addressed this problem in previous comments by Defenders et al. 2019, for example on
pages 4-7, 8-15 and Defenders et al. 2020, for example on pages 8-17.

Below, we summarize how the Amendment decision process violates NEPA’s regulations regarding
requirements for an acceptable purpose and need for agency action. We note how the Forest Service
responded to our DEIS comments. The Forest Service made no changes in its purpose and need
statements in the FEIS, and therefore, the same problems apply to the FEIS and Draft ROD.

a. The current plan components and other provisions are sufficient to meet the purposes
itemized in the FEIS (at 17), and there is no need to change the management plan.

As articulated above in Section 1.1, the problem isn’t the need for more management options but the
Forest Service’s failure to implement the available direction in the 2002 Plan, Amendment #3, and the
2015 Strategy. The Forest Service did not provide an adequate argument as to why these management
tools are insufficient when implemented and appropriately applied.

b. The Forest Service’s basis for changing the management plan is arbitrary and based on
outdated information.

Defenders et al. (2020 at 9-11) argued that the expansion of prairie dog colony acres to 48,000 acres
across the Grassland in 2017 should not have triggered the need to change the plan because this
expansion had been predicted by the Forest Service in previous analyses and is consistent with the
natural range of variation for prairie dog occupancy. The Grassland lost all but 625 acres of prairie dogs
to plague by 2018, and this change should have negated any need to change the plan. If any change is
necessary, it should be facilitating ferret recovery on the Grassland. The Forest Service used no science
to make its determination that the plan needs to change, which also violated 36 CFR 219.3. To support
this argument, Defenders et al. 2020 cited USFS 2000; 2015 Strategy, citing Jachowski et al. 2011,
Proctor et al. 2006; DEIS. The FEIS states, “Providing a wider array of management options to respond to
changing conditions and stabilize colony area could allow more flexible and consistent management.”
FEIS at 14. We argue, in response, 1) the Forest Service has not supported the claim that the current
plan cannot stabilize colony area or that the Amendment can do this; 2) prairie dog colony sizes
naturally fluctuate, as stated above, even in the absence of plague; and 3) as used here, “stability” is a
euphemism for artificially depressing prairie dog populations size and distribution though poisoning and
shooting. The Forest Service fails to address this problem; if it had, the agency would likely have decided
not to go forward with developing the Amendment.

c. The purpose to “provide a wider array of management options to respond to changing
conditions” is vague, ambiguous, arbitrary, and not supported by the FEIS.
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We argued that the meaning of “changing conditions” in this statement is unclear. Defenders et al. 2020
at 12. The Forest Service seems to be responding with the statement in the FEIS, “Providing a wider
array of management options to respond to changing conditions and stabilize colony area could allow
more flexible and consistent management.” FEIS at 14. As we stated above, we response: 1) the Forest
Service has not supported the claim that the current plan cannot stabilize colony area or that the
Amendment can do this; 2) prairie dog colony sizes naturally fluctuate, even in the absence of plague;
and 3) as used here, “stability” seems a euphemism for artificially depressing prairie dog populations
size and distribution though poisoning and shooting.

d. The purpose to “minimize prairie dog encroachment onto non-Federal lands” is sufficiently
met in the current plan.

We argued existing direction in the 2015 Strategy meets this purpose and cited 2015 Strategy at 12. The
Forest Service does not address this issue in the FEIS.

e. The purpose to “reduce resource conflicts related to prairie dog occupancy and livestock
grazing” is already met in the current plan.

As we argued in Defenders et al. 2019 and Defenders et al. (2020 at 12-13), the problem the Forest
Service should be addressing is its failure to fully and properly implement the current plan. The FEIS
claims,

The initial use of nonlethal prairie dog control methods in management area 3.63, as directed in
the strategy, proved inefficient and costly, and implementation of the strategy was unsuccessful
in addressing encroachment onto private and State lands. Use of some key prairie dog
management tools such as translocation and prescribed burning has been halted over the past
decade because of local social resistance to them. FEIS at 14.

It is incorrect to state the initial use of nonlethal prairie dog control methods in MA 3.63 “proved
inefficient and costly” and “was unsuccessful in addressing encroachment onto private and State lands.”
First, non-governmental organizations paid for most of the translocation efforts in 2010 and 2011.
Second, the translocation efforts and the buffer fences worked as pledged (that they would reduce the
amount of lethal control needed adjacent to private lands and repopulate plagued out prairie dog
colonies in the MA 3.63) until the Forest Service discontinued use of translocation as a tool and removed
one of the two buffer fences due to social resistance.

f.  The purpose to “ensure continued conservation of at-risk species” is not construed in a way
that complies with 2012 Planning Rule requirements.

We argued that this purpose does not comply with 36 CFR 219.9(b)(1) & (c). Defenders et al. 2020 at 13-
14. The FEIS has not modified this purpose, and this problem remains.
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g. The need to “revise management direction in Management Area 3.63 — Black-Footed Ferret
Reintroduction Habitat” is arbitrary.

We argued in comments on the DEIS, “Protecting potential ferret habitat by prohibiting prairie dog
poisoning and shooting year-round, as direction for MA 3.63 does, is necessary for ferret recovery.”
Defenders et al. 2020 at 14. The Forest Service has not changed this need statement and has not
changed direction: the plan allows prairie dog poisoning and shooting in all areas of the Grassland.

h. The need to “adjust the boundaries of Management Area 3.63 to be more conducive to
prairie dog management” is vague and arbitrary.

Defenders et al. (2020 at 14-15) raised this problem. Eliminating the MA 3.63 area (not merely adjusting
the boundary) from the Grassland has resulted in the Amendment providing zero areas where prairie
dogs are protected from shooting and poisoning, which threatens the viability of potential SCC
associated with prairie dogs as well as the viability of prairie dogs. The proposed MA 3.67 being
exchanged for the MA 3.63, is slated to be 35,000 acres, while the MA 3.63 is 51,000 acres. The FEIS
provides no information or justification as to why this shrinkage is “more conducive to prairie dog
management.”

i. The need to “increase the availability of lethal prairie dog control tools to improve
responsiveness to a variety of management situations, including those that arise due to
encroachment of prairie dogs on neighboring lands, natural and human-caused
disturbances, and disease” is overly broad, vague, and arbitrary.

We detailed in our scoping comments that the key problem regarding prairie dog management on the
TBNG is not that the Forest Service has insufficient management tools but that the agency has not
adequately used the management tools in the current plan nor dedicated funds and personnel to these
efforts. Defenders et al. 2019 at 4-7. Moreover, this statement remains unchanged and unclear in the
FEIS.

j. The stated purpose and need for the proposed amendment is impermissibly narrow.

The purpose and need for the proposed Amendment fail to adequately address the Forest Service’s
statutory and regulatory obligations to wildlife (including endangered and at-risk species) and the
grassland’s ecological integrity, thus resulting in a one-sided and exceedingly narrow proposal that
emphasizes poisoning and shooting of prairie dogs. Defenders et al. 2020 at 15.

k. The purpose to “support ecological conditions that do not preclude reintroduction of the
black-footed ferret” is arbitrary, unlawfully narrow, and falls short of the Forest Service’s

obligations under the Planning Rule requirements and the Endangered Species Act.

The Forest Service has an obligation to help recover black-footed ferrets, and the purpose and need
abandons this obligation. Defenders et al. 2020 at 16.
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. There is a need for the plan to manage for ecological integrity, and this requires protecting
prairie dogs to enable them to fulfill their ecological role as engineers of the TBNG grassland
ecosystem.

The management plan must maintain and restore the ecological integrity of the shortgrass prairie
ecosystem as required by 36 CFR 219.8 and thus must include managing for prairie dogs in naturally
occurring abundance, densities, and distribution. Defenders et al. 2020 at 16 made this claim, citing
Miller et al. 1994; Mulhern and Knowles 1996; Kotliar et al. 1999; Bangert and Slobodchikoff 2006;
Hanson et al. 2007; Santos-Barrera et al. 2008; Coppock and Detling 1986; Uresk et al. 1996; Truett et al.
2001; Wang et al. 2019.

2.2. The Final Environmental Impact Statement does not provide a range of reasonable
alternatives, in violation of 40 CFR 1502.14.

NEPA requires an EIS to offer a range of reasonable alternatives. 40 CFR 1502.14. Reasonable
alternatives are those that are viable, feasible, and accomplish the purpose and need of the
amendment. In the case of the TBNG’s “2020 Amendment,” each alternative must meet NFMA's
“diversity requirement” by complying with the 2012 Planning Rule’s requirements to “provide the
ecological conditions necessary to” 1) “contribute to the recovery of federally listed threatened and
endangered species” or 2) “maintain a viable population of each [potential] species of conservation
concern within the plan area” (36 CFR 219.9(b)). The Amendment’s action alternatives must also comply
with 36 CFR 219.8 & 219.9(a). The alternatives must also comply with Section 7(a)(1) of the ESA.

The DEIS did not offer a range of reasonable action alternatives. We addressed this issue in comments
on the draft Amendment and DEIS. Defenders et al. 2020 at 17-26; WildEarth Guardians 2020 at 3-4.

The Forest Service slightly modified the DEIS’s Alternative 2 to develop Alternative 5 as the preferred
alternative. To meet this requirement, each amendment alternative must comply with applicable law.
None of the action alternatives, including Alternative 5 (preferred alternative) comply with the
requirements of 36 CFR 219.8 & 219.9 or Section 7(a)(1) of the ESA regarding ferrets.

a. The following problems render all action alternatives non-compliant with the Planning Rule
and ESA, and thus, NEPA.

The elimination of the MA 3.63 designation on the Grassland and the associated loss of prairie dog
shooting and poisoning prohibitions, setting caps on prairie dog colony area, prairie dog density control,
and the failure to manage for sufficiently large and optimally configured prairie dog complexes are most
concerning to us. These elements of the action alternative plan components demonstrate the failure to
present a range of reasonable alternatives for public consideration. We made detailed arguments
regarding these points in Defenders et al. 2020 at 18-23, citing Wilcox and Murphy 1985; Wilcove et al.
1998; Crooks and Sanjayan 2006; O'Brien et al. 1996; Saccheri et al. 1998; Westemeier et al. 1998;
Pannell and Charlesworth 2000; Hanski and Gaggiotti 2004; Whitlock 2004; Magle et al. 2010; Frankham
2006; Lomolino et al. 2003; Antolin et al. 2006; Roach et al. 2001; Twidwell et al. 2014; Reading et al.
1989; Miller et al 1994.
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b. Alternative 2 (proposed action), Alternative 3, and Alternative 5 (preferred alternative) lack
standards that provide for plague mitigation in prairie dogs.

Sylvatic plague is the most pernicious threat to prairie dogs, and plague mitigation must be a
requirement if the Grassland hopes to maintain the viability of black-tailed prairie dogs and associated
species of conservation concern. A guideline for plague mitigation, which is included in these three
alternatives, is not sufficient. See Defenders et al. 2020 at 22-23, citing Cully et al. 2010; Seery et al.
2003; Biggins et al. 2010; Matchett et al. 2010.

c. The drought plans in Alternatives 2 and 5 (preferred alternative) could lead to the loss of
prairie dog viability and the persistence of prairie dog associated species.

Alternative 2 and 5 fail to be reasonable alternatives for reasons beyond those described above. The
alternatives include standards to limit prairie dog colony area down to 7,500 acres (versus 10,000 acres)
during drought. In Alternative 2, “drought” is not defined, though it is in Alternative 5. While the size of
prairie dog colonies tends to expand in terms of acreage during drought conditions, actual prairie dog
numbers tend to go down due to food scarcity. In other words, prairie dog density decreases despite the
appearance of enlarged colonies. The effect of the “drought plan” would be killing prairie dogs in
colonies that are already depressed and stressed, which could negatively impact the health of the prairie
dogs and lead to the collapse of the colony prairie dog population.

d. The following problems are unique to Alternative 3.

Similar to alternatives 2 and 5, Alternative 3 has specific drought direction; “drought” has not been
defined. A standard dictates that “During drought conditions, to mitigate prairie dog colony expansion,
manage toward the lower end of the range (10,000 acres) of prairie dog colonies across the Grassland.”
Alternative 3 permits the use of fumigants and anticoagulant poisons to kill prairie dogs. The other
alternatives permit only the rodenticide zinc phosphide, transmitted via grain bait. Fumigants are non-
targeted and can kill all wildlife in a treated burrow. Anticoagulants are particularly hazardous to
predators that scavenge on poisoned prairie dogs, and non-target poisoning is a significant problem.
Poisoning with the anticoagulant Rozol® at current and future ferret reintroduction sites, however, is
prohibited by the EPA label that governs use of Rozol. See Defenders at 24-26, citing USFWS 2013a;
Sheffield 1997; Desmond et al. 1995; Desmond et al. 2000; Desmond and Savidge 1999; Cook et al.
2003; USGS 2017; TBNG 2017.

e. The following problems are unique to Alternative 4.

Alternative 4 jettisons the Category 3 area designation, which has a target of maintaining 6,000 prairie
dog acres and encompasses 94,033 acres of potential habitat. This essentially means that there will be
no prairie dog colonies outside of the Category 1 and 2 areas—a loss of up to 6,000 and possibly more
acres of prairie dog habitat. This alternative also prohibits lethal control in Category 1 and 2 areas unless
their 18,000-acre and 9,000-acre respective prairie dog acreage targets are reached, but non-lethal
methods to reduce prairie dog densities are permissible. Lethal density control can occur after acreage
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targets are achieved. Even if the proposed acreage targets could support a viable ferret population, the
allowance of lethal and non-lethal control methods to reduce prairie dog density undermines
protections needed to maintain ample numbers of the ferret’s main prey: prairie dogs.

f. Alternative 5 (preferred alternative) allows for the use of fumigants to kill prairie dogs, which
not only kills prairie dogs but also other species associated with prairie dogs.

Alternative 5 permits the use of fumigants to kill prairie dogs. Fumigants are non-targeted and can kill all
wildlife in a treated burrow. See Defenders at 24-26, citing USFWS 2013a; Sheffield 1997; Desmond et
al. 1995; Desmond et al. 2000; Desmond and Savidge 1999; Cook et al. 2003; USGS 2017; TBNG 2017.

2.3. The Final Environmental Impact Statement fails to take a hard look at the environmental
consequences of the proposed Amendment in violation of 40 CFR 1502.16.

NEPA requires evaluate the direct, indirect, and cumulative impacts—also referred to as effects—of
several alternatives, including the proposed action and preferred alternative, to determine whether an
alternative with more conservation potential is available (See CFR 1502.16(a)-(b), 1502.25(c), 1508.7,
1508.8, 1508.16, 1508.27(b)(7)). We addressed these issues in Defenders et al. 2020 at 88-95.

2.3.1. The Final Environmental Impact Statement fails to take a hard look at the environmental
consequences of the proposed Amendment on the ecological integrity of the short- and mix-
grass prairie ecosystems of Thunder Basin National Grassland, in violation of 40 CFR 1502.16.

As we discussed above in Section 1.3, the Forest Service has acknowledged that the proposed
Amendment is shifting to a management regime that does not seek to restore or maintain ecological
integrity in a way that complies with the Planning Rule at 36 CFR 219.8(a). The definition of ecology
integrity in the Planning Rule is worth repeating here:

The quality or condition of an ecosystem when its dominant ecological characteristics (for
example, composition, structure, function, connectivity, and species composition and diversity)
occur within the natural range of variation and can withstand and recover from most
perturbations imposed by natural environmental dynamics or human influence. 36 CFR 219.19.

And the FEIS has failed to assess the direct, indirect, and cumulative effects of the proposed
Amendment, and other action alternatives, on the short- and mixed-grass prairie ecosystems of TBNG.
The FEIS has substituted an analysis of forage production for livestock grazing instead of a true and
necessary assessment of how the Amendment’s plan components will affect ecological integrity, based
on the NRV for key ecological characteristics, including natural disturbance processes such as prairie dog
activities and fire. We addressed this extensively in previous comments. Defenders et al. 2020 at 34-43.

The state-and-transition modeling the FEIS uses to assess the impacts of prairie dogs on rangeland
vegetation and livestock grazing is an inappropriate analytical tool for a natural ecosystem that is meant
to be managed for plant and animal community diversity—at least in large part. 36 CFR 219.8(a) and
219.9. Though the FEIS notes in various places in the FEIS and BE that prairie dogs are native keystone
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species, this fact is not represented in the modeling results. The ecological site descriptions and
modeling do not incorporate prairie dog activity as a characteristic of the NRV ignoring the importance
of prairie dogs, as ecosystem engineers, to the natural communities of the grasslands and omitting the
best available scientific information.

We have additional concerns about the rangeland vegetation and livestock grazing analysis. This
important analysis should not have been based on incomplete information—the National Resources
Conservation Service EDMs, which were not made available to the public until July 9, 2020. It doesn’t
make sense to base the analysis on the maximum prairie dog colony acreage in 2016-2017, given that
the proposed Amendment and other action alternatives have plan components that cap acreage well
below 2016-2017 prairie dog occupancy. The FEIS states,

In addition to affecting cattle weight gains, a change in forage availability has the potential to
impact authorized AUMs for any given year or could lead to voluntary reductions in stocking.
This analysis calculated the impacts to available AUMs for livestock grazing based on predicted
differences in available forage because of differences in productivity and forage consumption
across projected future extent of prairie dog colonies. It is assumed plant community states
resulting from prairie dog occupancy have a representative species composition component that
is available for livestock forage, and livestock grazing will continue on all ecological sites
regardless of species composition. FEIS at 81.

This analysis assumes prairie dog herbivory is the only variable affecting cattle weight gains and stocking
rates; which are also affected by droughts, wildfires, hail, grasshoppers, and other factors are not
accounted for in the model. The FEIS notes that recent research has emphasized the importance of
grassland heterogeneity, yet the ESDs are not modified to address “grazing overuse.” The rationales for
using the ESDs align with range-related concerns, but do not address wildlife concerns by evaluating the
ecological conditions necessary for wildlife diversity and viability. A big gap in the analysis is its lack of
evaluation of the effects of livestock on plant communities and wildlife habitat.

2.3.2. The Final Environmental Impact Statement and Biological Evaluation fail to take a hard look at
the environmental consequences of the proposed Amendment on the black-footed ferret and
the species’ recovery, in violation of 40 CFR 1502.16.

The Forest Service’s determination that the four action alternatives will have “no effect” on the ferret is
arbitrary and capricious. FEIS at 133; BE at E-42. The Forest Service contends in the FEIS that, “Best
available data indicate the reintroduction of black-footed ferrets to the Thunder Basin National
Grassland is biologically feasible and would promote conservation and recovery of the species.” FEIS at
133. Setting aside that merely maintaining the feasibility of ferret “reintroduction” does not meet the
requirements of the ESA (16 USC 1536(a)(1)) or the Planning Rule (36 CFR 219.9(b)(1)), alternatives 2-5
are not conducive to supporting a ferret population of any size and, moreover, the Amendment
completely undermines ferret conservation and recovery and is potentially sabotaging TBNG as a site for
future ferret reintroduction and recovery. Nonetheless, the statement acknowledges that the Grassland
does indeed have a responsibility to promote the recovery of the species. But because each action
alternative represents a U-turn by the Grassland from managing to restore and maintain ferret habitat
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and preparing the site for ferret toward managing to degrade and destroy ferret habitat and abandoning
plans to recover ferrets, the agency action will result in significant adverse effects, including the failure
to recover the species. There are myriad problems with the effects analysis for the ferret that we discuss
below. We raised this problem in Defenders et al. 2020 at 85-87.

a. The effects analysis uses the wrong metric for assessing impacts to ferrets and ferret
recovery and fails to assess the adverse effects of reintroducing ferrets into a site that likely
won’t support a viable population.

A stated purpose of the Amendment is to, “support ecological conditions that do not preclude
reintroduction of the black-footed ferret.” FEIS at 17. “Reintroduction” is not a justifiable purpose for
the Amendment or metric upon which to assess effects. The appropriate benchmark is ferret “recovery,”
and the analysis must assess how well the action alternatives meet the criterion for supporting a
population with 100 breeding adult ferrets and contribute to objectives in the Recovery Plan.
Reintroduction—a much lower bar than recovery—fails to meet the requirements in the ESA (16 USC
1536(a)(1)) or the Planning Rule (36 CFR 219.9(b)(1)) regarding threatened and endangered species
management.

The FEIS, BA, and BE fail to look at the impacts of maintaining an artificially low prairie dog population
with poisoning and shooting and prairie dog “density control” on future ferret reintroductions. As stated
above, the Forest Service claims the Amendment will promote ferret conservation and recovery. In the
BA, the Forest Service states 1,500 acres of prairie dogs is sufficient for ferret reintroduction, citing the
Wyoming ESA 10(j) Rule (80 FR 66824) and cites the Recovery Plan (USFWS 2013) to claim that 15,000
acres of prairie dogs is sufficient to support a ferret population with 100 breeding adults. Moreover, the
Amendment is designed to prohibit a prairie dog complex from expanding to 15,000 acres. While 1,500
acres of black-tailed prairie dogs is the minimum acreage requirement for requesting a ferret allocation
from the United States Fish and Wildlife Service (USFWS), it is not capable of hosting even the minimum
criteria of 30 breeding adults. The USFWS suggests a minimum of 4,500 acres to host 30 breeding adult
ferrets and at least 15,000 acres to support 100 breeding adults. USFWS 2019. It is clear from the
reintroduction site analysis conducted in the SSA (USFWS 2019), however, that far larger acreages are
needed to host 230 or 100 adults.

At the population level, black-footed ferret populations need at least 30 breeding adults, which
requires at least 1,800 ha of black-tailed prairie dog habitat or 3,000 ha of Gunnison’s or white-
tailed prairie dog habitat (USFWS 2013a). Populations also need some level of connectivity, a
sufficient rate of juvenile survival, and larger, less fragmented prairie dog colonies to maintain
resiliency to stochastic events.

USFWS 2019 at 11.
An analysis of comprehensive survey data from the only five reintroduction sites to ever meet

the minimum 30 breeding adult criterion (Aubrey Valley, Arizona; Butte Creek Ranches, Kansas;
Cheyenne River Reservation, South Dakota; Conata Basin-Badlands, South Dakota; and Shirley
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Basin, Wyoming) showed that the amount of habitat needed by each breeding female exceeded
parameters established in the 2013 Black-footed Ferret Recovery Plan (USFWS 2013a).

USFWS 2019 atii.

The ferret effects analysis does not assess the risks of reintroducing ferrets to a landscape where a
viable population cannot be supported due to the Amendment’s management direction. The
consequences could be creating a ferret population sink where meeting the minimum 30 breeding adult
criteria is impossible. Providing only enough habitat to reintroduce ferrets rather than provide the
ecological conditions to host a population of 100 breeding adult ferrets not only fails to contribute to
federal delisting criteria, but it also skirts the Forest Service’s obligations under the ESA. A lack of large,
connected prairie dog complexes protected from plague, poisoning, and recreational shooting is the
primary reason why reintroduction sites fail to meet the criteria of 230 or 100 breeding adult ferrets.

b. The scale of analysis is arbitrary and capricious.

As with the DEIS and draft BA and BE, the scale of analysis for assessing effects of the agency action on
ferrets and ferret recovery is unclear, and moreover, should include the entire species’ range. The
Amendment will have species-level, i.e., rangewide, effects. The Forest Service’s scale of analysis is
arbitrary and capricious even considering the Forest Service’s unlawfully narrow purpose and need. The
Forest Service fails to sufficiently analyze how the alternatives—and their specific, respective plan
components—directly, indirectly, and cumulatively impact whether TBNG plan would support ecological
conditions “that do not preclude reintroduction of the black-footed ferret.” Common sense dictates that
there must be an implied “success” element to purpose statement—i.e., that the plan would support
ecological conditions “that do not preclude [successful] reintroduction of the black-footed ferret.” In
other words, simply providing conditions that might permit the short-term survival of a few ferrets
released on the Grassland would not suffice. The proposed amendment and plan components’ impacts
must be evaluated in light of how they would affect whether the Grassland could support a
reintroduction that meaningfully contributes to the long-term conservation and recovery of black-
footed ferrets. Accordingly, the appropriate frame of reference for the Forest Service’s analysis of the
direct, indirect, and cumulative impacts to black-footed ferrets must be the impacts on the species’
ability to be recovered under the ESA—not the impacts in light of Wyoming’s ferret reintroduction
matrix, and especially not the “impacts” to an extirpated ferret population. See FEIS at 134-136; BE at E-
42; BA at 8.

c. The effects analysis does not assess the direct and indirect impacts of the agency action.

These “analyses” are not true analyses but rather conclusory statements that there will be “no effect”
on the ferret because there are currently no ferrets on TBNG. There was no attempt to assess and
compare the impacts of the alternatives’ plan components on the recovery of the species—to which
TBNG's capacity to support 100 breeding adult ferrets is critical according to the best available science.
The FEIS uses the Wyoming Ferret Plan prioritization matrix criteria as the basis for the ferret effects
analysis—not the Amendment plan components.
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d. The FEIS, BA, and BE lack an assessment of cumulative effects.

The cumulative effects of past human actions, particularly repeated prairie dog poisoning since the early
1900s, are the reasons ferrets were extirpated in TBNG as well as throughout the TBNG region, the
black-tailed prairie dog range in Wyoming, and the entire range in the 1980s. Since that time, plague has
become an additional human impact that has incrementally affected ferret habitat by reducing the
number of sites with the capacity to host self-sustaining populations of ferrets, including those with 100
breeding adults. The proposed amendment is an action that adds to these cumulative impacts by
increasing the allowable extent of prairie dog poisoning on the Grassland and not having plague
mitigation, which will, ultimately, sabotage TBNG as a ferret recovery site.

2.3.3. The Final Environmental Impact Statement and Biological Evaluation fail to take a hard look at
the environmental consequences of the proposed Amendment on the black-tailed prairie dog,
in violation of 40 CFR 1502.16.

The FEIS makes an arbitrary determination regarding the effects of the proposed amendment on prairie
dog viability in the plan area that the actional alternatives “may adversely impact individuals, but not
likely to result in a loss of viability in the Planning Area, nor cause a trend toward federal listing.” FEIS at
147. However, BE has misinterpreted the science on threats, especially plague, to prairie dogs and
inaccurately characterizes prairie dogs as resilient to plague, poisoning, and shooting. BE at E-162.
Prairie dogs are not necessarily resilient to these threats. Below, we assess additional implications of the
action alternatives and find the impacts of the plan components more severe than the FEIS portrays
them to be. The FEIS and BE analyses made no attempt to conduct a viability analysis that quantifies the
effects of the proposed plan components in the alternatives. We addressed this problem in Defenders et
al. 2020 at 98-91.

a. The scale of analysis is arbitrary.

The proposed MA 3.67 and the NFS lands of the Grassland are both too constrained for a sufficient
analysis. More appropriate scales of analysis would be the broader landscape that includes the
economic analysis area for the “analysis of socioeconomic resources” (FEIS at 93) and the black-tailed
prairie dog range in Wyoming. The BE indicates that adjacent private lands will impact prairie dogs on
the Grassland and has included the following assumption in the additional rationale supporting the
effects determination: “Adjacent private and State lands are expected to continue to have numerous
prairie dog colonies. These colonies provide support and resiliency to those that occur on NFS lands,
especially considering the pattern of mixed ownership across TBNG.” BE at 181. Using this broader
landscape scale is supported by the Planning Rule (36 CFR 219.8(b)). The analysis must take into account
regional trends in gains and losses in prairie dog habitat to be able to consider how to manage
adaptively in response to these trends. Some key trends include the loss of occupied black-tailed prairie
dog colony area throughout Wyoming that was surveyed at 330,000 acres between 1997 and 1998 and
then at 225,000 acres in 2015 (BE at 163), and the uptick in rodenticide use to kill prairie dogs in the
region referenced in the FEIS.
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b. The analysis of direct, indirect, and cumulative effects is inadequate.

The effects analysis fails to quantify impacts of management prescriptions, such as density control, on
prairie dog viability. The BE fails to look at the effects of proposed changes in management outside of
the proposed MA 3.67. It is clear from the proposed plan components that decisions about when to
conduct density control can be made arbitrarily. The DEIS or BE fails to reference any science regarding
how density reductions affect prairie dogs. The planning documents present no methodology or
protocol for how density control is to be conducted. Additionally, though the action alternatives
prescribe target prairie dog colony acreages, plan components do not require maintaining the same
colonies over time. As long as the target area is met, the management system would allow for the
manipulation of colonies so they “move” around the landscape. The Forest Service must assess the
impacts of artificial colony manipulation of the structure, configuration, and distribution of prairie dog
colonies on prairie dog viability. The Forest Service must also analyze the effects of not including
mandatory plague mitigation in a standard. What would be the impact on prairie dogs if no mitigation
occurs and plague keeps prairie dog colony area at below target levels? This high probability scenario
must be assessed.

2.3.4. The Final Environmental Impact Statement and Biological Evaluation fail to take a hard look at
the environmental consequences of the proposed Amendment on the mountain plover, in
violation of 40 CFR 1502.16.

The Forest Service makes an arbitrary determination regarding the effects of the proposed amendment
on mountain plover viability in the plan area, stating the action,

May adversely impact individuals but not likely to result in a loss of viability in the planning area,
nor cause a trend toward Federal listing; No substantial adverse impacts or substantially
lessened protections as a result of the plan amendment. FEIS at 126.

However, the impacts of the plan components are likely more severe than the FEIS portrays them to be
and the plan documents do not sufficiently assess these. We raised this problem in Defenders et al. 2020
at 91-95.

a. The scale of analysis is arbitrary.

We are not completely clear regarding the exact land area the assessment has carved out as its unit of
analysis: the proposed MA 3.67 or the entire Grassland. The proposed MA 3.67 and the NFS lands of the
Grassland are both too constrained. More appropriate scales of analysis would be the broader
landscape that includes the economic analysis area for the “analysis of socioeconomic resources” (FEIS
at 101) and the black-tailed prairie dog range in Wyoming. The BE indicates that adjacent private lands
will impact mountain plovers on the Grassland and has included the following assumption in the
additional rational supporting the effects determination: “Adjacent private lands are expected to
provide support and resiliency to plover populations that occur on NFS lands, especially considering the
pattern of mixed ownership across TBNG” (BE at 153). Using this broader landscape scale is supported
by the Planning Rule (36 CFR 219.8(b)). The analysis must take into account regional trends in gains and

32 | Objection to Thunder Basin National Grassland’s 2020 Amendment



losses in prairie dog habitat to be able to consider how to manage adaptively in response to these
trends. Some key trends include the loss of occupied black-tailed prairie dog colony area throughout
Wyoming that was surveyed at 330,000 acres between 1997 and 1998 and then at 225,000 acres in
2015 (BE at 163) and the uptick in rodenticide use to kill prairie dogs in the region referenced in the FEIS.

b. The analysis of direct, indirect, and cumulative effects is inadequate.

The effects analysis fails to analyze impacts of management prescription, such as density control, on
occupied prairie dog colonies. The analysis in the BE focuses primarily on effects from limiting the area
occupied by prairie dog colonies. The BE fails to look at the effects of proposed changes in management
outside of the proposed MA 3.67.

The Forest Service’s proposed change in management regimes from one that enabled native
disturbance processes, like fire and prairie dog activity, to play their natural, ecosystemic roles to a
regime that focuses more on a non-native livestock-dominated system, will have direct and indirect
impacts. The FEIS and BE fail to assess the impacts on mountain plovers of striking prescribed fire plan
components and fire suppression activities, which could result in eliminating natural and necessary fire
disturbance from the landscape.

The FEIS states,

All alternatives include changes to geographic area direction (appendix A, chapter 2) that would
replace objectives and guidelines to manage for specific percentages of seral and structural
stages within each management area and geographic area with desired conditions and
guidelines to manage rangeland vegetation based on ecological site descriptions published by
the Natural Resources Conservation Service. FEIS at 89.

The plan documents have not analyzed the effects of this change to mountain plovers and plover
habitat.

The FEIS states,
The best available scientific information, much of which was collected on the grassland, shows
10,000 acres of colonies approximates the lower limit likely to adequately provide for the
persistence of the mountain plover in the plan area. FEIS at 70.

The plan documents fail to analyze the effects of managing prairie dog colonies at the 7,500-acre cap

(25% below the lower limit for persistence) if drought conditions persist over multiple years, which
could happen as climate warming increases.
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The BE states,

In addition to lethal density control, collapsing burrows and levelling mounds may be used to
limit prairie dog colony expansion or to restore areas with inactive burrows, and could result in
destruction of nest sites or decrease in habitat quality for mountain plover. BE at 147.

This is the sum total discussion about density control impacts to mountain plover habitat and is not an
analysis of the effects of prairie dog density reductions to mountain plovers. It is clear from the
proposed plan components that decisions about when to conduct density control can be made
arbitrarily; there are no objectives or metrics that provide for an amount of bare ground required by
mountain plovers. The presence of prairie dogs at their target levels is apparently the proxy for
mountain plover habitat suitability, regardless of prairie dog densities. The DEIS or BE reference no
science regarding how prairie dog density reductions affect mountain plovers. The planning documents
present no methodology or protocol for how density control is to be conducted. Moreover, reductions
in prairie dog densities are allowed to occur when prairie dog colony acreage is less than 7,500 acres
during drought conditions.

Additionally, though the action alternatives prescribe target prairie dog colony acreages, plan
components do not require maintaining the same colonies over time. As long as the target area is met,
the management system would allow for the manipulation of colonies so they “move” around the
landscape. The result could also be a skewed ratio of more “new” colonies, that tend to have less bare
ground than older colonies. The FEIS and BE do not analyze the effects of this management scenario.

2.3.5. The Final Environmental Impact Statement and Biological Evaluation fail to take a hard look at
the environmental consequences of the proposed Amendment on the burrowing owl, in
violation of 40 CFR 1502.16.

The analysis of direct, indirect, and cumulative effects in the FEIS and BE are inadequate and contrary to
NEPA regulations. The analysis merely provides a narrative description of potential effects but fails to
guantify the amount of burrowing owl habitat loss by applying the proposed Amendment prescription
or those of the other action alternatives. The BE states,

In addition to lethal density control, collapsing burrows and levelling mounds may be used to
limit prairie dog colony expansion or to restore areas with inactive burrows, and could result in
mortality of burrowing owls or decrease in habitat quality. However, plan components do not
allow these activities if burrowing owls are present. Information would be gathered during
annual prairie dog inventory and mapping efforts and density control activities. BE at 66-67.

However, the effects analysis does not look at the impacts of removing burrows from burrowing owl

habitat, which could permanently destroy the species’ habitat on the Grassland. We addressed this
problem in Defenders et al. 2020 at 82-83; WildEarth Guardians 2020 at 5.
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3. The proposed Amendment violates Section 7(a)(1) of the Endangered Species Act by failing to
provide a program for conserving the black-footed ferret.

The proposed Amendment prevents ferret reintroduction on the Grassland and accordingly precludes
recovery of the species as a whole. Providing the management framework and ecological conditions
necessary to reintroduce ferrets to the Grassland and sustain a population of 100 breeding adults is
essential for the species’ recovery (as outlined in USFWS 2013). This requires protecting large complexes
of prairie dog colonies, upon which ferrets depend, from the threats of poisoning, shooting, and plague.
Because too few sites sufficient to support 100 breeding adult ferrets exist across the ferret’s range
without TBNG serving as one of these sites, the Amendment decision will preclude the species’ recovery.
With the right management approach, TBNG has the ecological capacity to support 100 breeding adults.
Instead of providing a program to conserve ferrets, as required by the ESA, TBNG is undermining ferret
recovery through the Amendment.

We addressed this problem in the following comments: Defenders et al. 2019: 26-34; Defenders et al.
2020: 95-97; WildEarth Guardians 2020 at 4.

a. The Amendment does not meet the following legal requirements.

Congress enacted the ESA to provide “a program for the conservation of . . . endangered species and
threatened species” (16 USC 1531(b)). Section 2(c) of the ESA establishes that it is “the policy of
Congress that all Federal departments and agencies shall seek to conserve endangered species and
threatened species and shall utilize their authorities in furtherance of the purposes of this Act” (16 USC
1531(c)(1)). Section 7(a)(1) of the Act mandates that federal agencies “utilize their authorities in
furtherance of the purposes of this Act by carrying out programs for the conservation of endangered
species and threatened species” (16 USC 1536(a)(1)). The ESA defines “conservation” to mean “the use
of all methods and procedures which are necessary to bring any endangered species or threatened
species to the point at which the measures provided pursuant to this [Act] are no longer necessary” (16
USC 1532(3)). Thus, Section 7’s use of “conservation” implies a higher duty than merely carrying out
programs that allow a listed species to continue to survive; instead, the Forest Service must use its
authority to improve the prospects of a listed species with an eye toward the species no longer needing
the Act’s protection. Cf. Sierra Club v. U.S. Fish & Wildlife Serv., 245 F.3d 434, 441-42 (5th Cir. 2001)
(““Conservation’ is a much broader concept than mere survival. The ESA's definition of ‘conservation’
speaks to the recovery of a threatened or endangered species.”). Moreover, “habitat acquisition and
maintenance” are among the non-exclusive list of “methods and procedures” an agency could be
expected to use in carrying out its obligation to conserve listed species (16 USC 1532(3)).

Section 7(a)(1) requires agencies to affirmatively carry out programs for the conservation of listed
species—including the black-footed ferret on TBNG. Though the Forest Service retains discretion in
carrying out its Section 7(a)(1) obligations, simply “taking insignificant measures” will not satisfy that
duty. Center for Biological Diversity v. Vilsack, 276 F.Supp.3d 1015, 1031 (D. Nev. 2018); see also
Pyramid Lake Paiute Tribe of Indians v. U.S. Dept. of Navy, 898 F.2d 1410 (9th Cir. 1990). Most relevant
here, the Forest Service’s past disregard of management policies (such as plague mitigation efforts) and
its abandonment of protective management direction through the Amendment go beyond the scope of
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its discretion in carrying out a black-footed ferret recovery program. Cf. Red Wolf Coal. v. U.S. Fish &
Wildlife Serv., 346 F.Supp.3d 802 (E.D.N.C. 2018). By amending the plan to manage TBNG in a manner
that likely precludes reintroduction of black-footed ferrets—and consequently, recovery of the species
as a whole—the Forest Service violates the ESA.

b. The proposed Amendment does not provide management plan direction that enables
Thunder Basin National Grassland to become a black-footed ferret recovery site that
supports a population of 100 breeding adult ferrets, which is necessary for the species to
recover.

The Amendment does not include plan components to provide the ecological conditions (i.e., adequate
prairie dog habitat) to support a ferret population with 100 breeding adults. However, it does include
plan components that preclude ferret recovery on the Grassland and increase stressors to the species’
habitat. Below are the ecological conditions necessary to support 100 breeding adult ferrets, according
to the best available science.

e  Minimum range of 20,495 to 47,931 acres (average of 33,323 acres) active prairie dog colony
area distributed within a complex of multiple colonies. Livieri 2014, 2015, 2016, 2017, 2018,
2019.

e Prairie dog colonies configured in large complexes, groups of prairie dog colonies that are within
4.4 mi (7.0 km), and subcomplexes of colonies that are within 0.9 mi (1.5 km) of each other.
Forrest et al. 1985; Biggins et al. 1993; Biggins et al. 2006b; and Eads et al. 2012.

e High densities of prairie dogs (which may range from 40 to 70 prairie dogs per hectare) and
prairie dog burrows (which may range from 80 to 220 active burrows per hectare) that are
allowed to fluctuate naturally. Biggins et al. 2006b; Livieri and Anderson 2012; Eads et al. 2012;
USFWS 2013.

e Annual sylvatic plague mitigation. USFWS 2013; Poché et al. 2017; Tripp et al. 2017; Tripp et al.
2018; Eads et al. 2018; Eads et al. 2019.

e Protection of potential ferret reintroduction areas from year-round prairie dog poisoning.
USFWS 2013.

e Protection of potential ferret reintroduction areas from year-round prairie dog shooting. USFWS
2013.

The Amendment caps prairie dog colony acres at 10,000 (and 7,500 during drought periods) in a
management area where current management direction protects prairie dogs from poisoning and
shooting. The Amendment eliminates plan components that provide management direction to
encourage prairie dog distribution in colony complexes. While the Amendment (the preferred
alternative, Alternative 5) includes a plague mitigation standard, which is important to protect prairie
dog populations from plague, the standard is vague and, because of the prairie dog acreage caps and
other plan components (i.e., lethal control of prairie dogs), it is not sufficient to promote ferret recovery.
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c. New information supports the case that TBNG is essential for ferret recovery and the
proposed Amendment’s provisions will make the Grassland unsuitable for ferret recovery
because it will not support a viable population of the species.

The United States designated the black-footed ferret an endangered species in 1966 (32 Fed. Reg. 4001,
4001 (Mar. 11, 1967)), and the species remains endangered under the U.S. Endangered Species Act of
1973 (50 CFR 17.11(h)). After the ferret was believed to be extinct, a small population was found in
Meeteetse, Wyoming in 1981, and government scientists trapped them for a captive breeding program
to try to resurrect the species in the wild.

The captive population receives full protection as endangered under the ESA, while all ferrets in the wild
are designated as “nonessential experimental” under Section 10(j) of the ESA. A state-wide 10(j) rule
applies throughout Wyoming (80 Fed. Reg. 66821). Thus, any ferrets that would be reintroduced to
TBNG would not receive the full protection of their endangered listing but would rather be treated
under the law as a species proposed for listing. Section 10(j) rules are intended, in part, to protect
landowners from ESA take penalties.

Federal delisting criteria for ferrets are to:

Establish 23,000 free-ranging breeding adult black-footed ferrets in 30 or more populations,
with at least one population in each of at least 9 of 12 States within the historical range of the
species, with no fewer than 30 breeding adults in any population, and at least 10 populations
with 100 or more breeding adults. USFWS 2013 at 6.

Today, there are zero reintroduction sites with 100 breeding adults. New information about ferrets,
demonstrates the species’ is trending away from recovery. The USFWS’s Species Status Assessment
(SSA) was made publicly available on the day public comments were due on the Grassland’s Draft

Amendment and DEIS—January 9, 2020 (USFWS 2019; and see Hughes 2020). The USFWS issued its
Five-year Review for the Black-footed Ferret (Mustela nigripes) on January 21, 2020 (USFWS 2020).

The SSA found the following:

There are 29 sites where ferrets were reintroduced; of these sites only 14 are currently active. Of the
active reintroduction sites, two are in high condition (high resiliency), eight are in moderate condition
(moderate resiliency), and four are in low condition (low resiliency). Fifteen are extirpated, mainly
because of sylvatic plague. According to the USFWS 2019, ferret populations in the wild will decline in
viability unless conservation efforts are increased from current levels. The USFWS defines viability as
“the ability of the black-footed ferret to sustain populations in the wild into the future in a biologically
meaningful timeframe.” USFWS 2019 at i.

An analysis of comprehensive survey data from the only five reintroduction sites to ever meet
the minimum 30 breeding adult criterion (Aubrey Valley, Arizona; Butte Creek Ranches, Kansas;
Cheyenne River Reservation, South Dakota; Conata Basin-Badlands, South Dakota; and Shirley
Basin, Wyoming) showed that the amount of habitat needed by each breeding female exceeded
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parameters established in the 2013 Black-footed Ferret Recovery Plan (USFWS 2013a). USFWS
2019 at 51.

Overall, we predict that the effects of sylvatic plague and the lack of suitable habitat will
continue to limit the viability of the black-footed ferret, and management inputs will continue to
be required in order to maintain current levels of viability. Moreover, management inputs will
need to be expanded and improved in effectiveness in order to increase viability for the species.
USFWS 2019 at ii.

Currently, the species exhibits moderate to low levels of resiliency, redundancy, and representation.

Overall resiliency for this population is low, given the need to augment existing reintroduction
sites regularly with excess animals from the captive population, and most importantly the need
for continuous management inputs such as plague management and black-footed ferret
vaccination to keep individual sites from succumbing to sylvatic plague epizootics. The
redundancy of this population has been compromised in recent years, with only 14 of 29
reintroduction sites being classified as active. USFWS 2019 at 65.

To achieve recovery, there needs to be enough ferrets in enough places with suitable habitat and
sufficient management interventions at each reintroduction site.

The black-footed ferret needs multiple, resilient populations distributed across its range in a
variety of ecological settings to persist into the future and to avoid extinction. USFWS 2019 at i.

The size of reintroduction sites, along with the density of prairie dog prey, level of conservation
efforts, sylvatic plague, drought, and other abiotic factors, plays a significant role in their ability
to support black-footed ferret populations. USFWS 2019 at 50.

Self-sustaining black-footed ferret reintroduction sites have been established successfully in
recent years, provided plague management and sufficient amounts of suitable habitat are
available (Grenier et al. 2007, Jachowski et al. 2011a, USFWS 2018b). These instances suggest
that availability of suitable habitat and implementation of appropriate management practices
[are important]. USFWS 2019 at 51.

As obligate predators of prairie dogs, black-footed ferrets typically need large, contiguous (< 7
km apart; Biggins et al. 1993) prairie dog colonies to meet their individual needs. USFWS 2019 at
8.

Populations [] need some level of connectivity, a sufficient rate of juvenile survival, and larger,
less fragmented prairie dog colonies to maintain resiliency to stochastic events. At the species
level, the black-footed ferret needs multiple (>20), resilient populations (i.e., redundancy) that
display a breadth of ecological and genetic diversity (i.e., representation) across its historic
range, including black-tailed, Gunnison’s, and white-tailed prairie dog habitats. USFWS 2019 at
10.
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To achieve recovery, additional, suitably-sized reintroduction sites are needed. Large prairie dog colony
complexes can support larger ferret populations, which translates into higher resiliency outcomes.

Given the species’ obligate association with prairie dogs, it is likely that individual black-footed
ferret populations associated with larger, less fragmented prairie dog colonies exhibit greater
resiliency and are less likely to be extirpated by stochastic events than those associated with
smaller, fragmented colonies (Miller et al. 1994, Jachowski et al. 2011a). USFWS 2019 at 10.

In general, larger populations exhibit higher resiliency and are better able to withstand
stochastic events. Sylvatic plague remains an important disruptor of prairie ecosystems (Eads
and Biggins 2015, Biggins and Eads 2019). USFWS 2019 at 17.

This resilience is even more important in the face of stressors such as sylvatic plague, drought,
poisoning, and recreational prairie dog shooting. Furthermore, the effects of plague can be exacerbated
by drought and recreational shooting, both of which have negative impacts on ferret habitat suitability.
Prairie dog poisoning fragments colonies and reduces overall abundance, which causes increased
susceptibility to stochastic events and low levels of population resiliency. Therefore, purposeful prairie
dog plague mitigation, shooting closures, and prairie dog colonies that are protected from poison are
important tools in achieving ferret recovery goals.

As an obligate predator of prairie dogs, the effects of stressors such as drought have cascading
effects on the black-footed ferret. Prairie dog populations affected by drought exhibit lower
abundance, reproduction, and survival. This makes both prairie dog and black-footed ferret
populations less resilient and more vulnerable to other stochastic events. If drought decreases
the density of individual prairie dog colonies and reduces the availability of suitable dispersal
corridors, black-footed ferrets are forced to range farther during foraging activities, which
negatively affects their survival and overall population resiliency. Such populations will also
exhibit decreased resiliency through the limitation of immigration and gene flow. This
combination of factors can lead to the loss of populations across the range and decrease the
redundancy of the species, making it more susceptible to wide scale, catastrophic events. The
effects of drought may be ampilified if it occurs in concert with other stressors, such as a plague
epizootic (Seglund et al. 2006, Lupis et al. 2007, Eads et al. 2016). USFWS 2019 at 25.

Recreational shooting of prairie dogs likely limits the carrying capacity for ferrets at
reintroduction sites, and may appreciably reduce survival and reproduction. As such,
recreational shooting may decrease black-footed ferret population resiliency in localized
situations, particularly at reintroduction sites located in black-tailed prairie dog habitat. If
individual prairie dog colonies are extirpated due to the additive effects of high shooting
pressure and other stressors such as sylvatic plague and drought, black-footed ferret population
redundancy may be reduced if this occurs over a large portion of the species’ range. Since the
effects of recreational shooting are most pronounced in black-tailed prairie dog colonies, the
representation of black-footed ferret populations may be reduced if populations occurring
within this habitat type experience reduced resiliency. USFWS 2019 at 28.
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Since prairie dog mortality by unregulated recreational shooting can greatly exceed predation by
black-footed ferrets, implementation of shooting closures is thought to increase prey availability
for black-footed ferrets, particularly in instances where sylvatic plague also affects prairie dog
populations (Reeve and Vosburgh 2006, Biggins and Eads 2019). USFWS 2019 at 29.

Long-term poisoning of prairie dogs can create increase colony fragmentation and reduce
overall abundance, causing increased susceptibility to stochastic events and low levels of
population resiliency. As an obligate predator of prairie dogs, black-footed ferrets cannot readily
adapt to such situations by switching prey resources, and their populations exhibit low
abundance, juvenile survival, and resiliency as a result. Extirpation or increased fragmentation of
prairie dog colonies reduces black-footed ferret redundancy, as individual ferret populations are
extirpated due to reduced prey availability and connectivity between populations. If poisoning is
widespread, this can lead to the extirpation of black-footed ferret populations across a variety of
ecological settings, reducing genetic variability and resulting in a reduction of the species’
representation. USFWS 2019 at 31.

TBNG has the biological potential to advance ferret recovery by hosting 100 breeding adults.
Unfortunately, the FEIS falls short of even providing habitat for 30 breeding adults as no prairie dog
colonies are protected from poisoning or recreational shooting. The SSA demonstrates that ferret
populations are declining and that by expanding the scale of sylvatic plague mitigation efforts,
establishing new reintroductions sites of suitable size, and protecting prairie dogs from recreational
shooting and poisoning, viability of the species can be increased. Ferret recovery could even be
achieved. But this requires action and the FEIS fails to contribute to advancing recovery of this
endangered species.

The Five-year Review (USFWS 2020) concluded the following:

The projected future condition of each population [the wild/reintroduced and captive] varied by
scenario, but we predicted that both populations would decline in viability under every scenario
except for scenarios where conservation efforts increased relative to current levels. Overall, we
project that the effects of sylvatic plague, declining genetic fitness, and the lack of suitable
habitat will continue to limit the viability of the black-footed ferret, and management inputs will
continue to be required in order to maintain current levels of viability. Moreover, management
inputs [e.g., “plague management and population augmentation for the wild population] will
need to be expanded and improved in effectiveness in order to increase viability for the species.
USFWS 2020 at 4.

Additional current and potential future rangewide threats to the black-footed ferret identified in
the most recent recovery plan (Service 2013) and 5-year review (79 FR 25883) included lack of
prairie dog management sufficient for ferrets. USFWS 2020 at 4.

Lack of purposeful management of prairie dog populations to provide sufficient habitat for
black-footed ferrets identified as an imminent threat of high magnitude (Service 2013); SSA
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report notes the need for ongoing management of prairie dog populations to maintain and
increase black-footed ferret resiliency redundancy, and representation. USFWS 2020 at 4.

These recent findings represent the best available science and provide further support that without
TBNG becoming a site that can sustain 100 breeding adult ferrets, the species cannot recover.

In our comments we documented that government scientists and administrators have considered TBNG
a key site for ferret reintroduction and recovery for decades. c.f. Luce 2008. Five black-footed ferret
sightings were documented on TBNG between 1971 and 1977 (USFS, MBNF & TBNG 1985). The last
ferret was observed on the Grassland in 1981 (USFS, MBNF & TBNG 1985). Since at least 1985—and
until the Forest Service proposed the “2020 Amendment” —the Forest Service has developed and
implemented management prescriptions, administered projects, and undertaken other actions to
provide the conditions necessary for black-footed ferret reintroduction on TBNG, and by extension, the
conservation and recovery of the species as a whole. This included the 2015 Strategy, which was based
on stakeholder consensus. We documented this in scoping comments Defenders et al. 2019, citing USFS,
MBNF & TBNG 1985; USFS 2000; MBNF 1998; USFS, TBNG 2002; Matthews et al. 2001; Buseck et al.
2005; USFS, TBNG 2009; USFS, TBNG 2014; TBNG 2015. TBNG's current Land and Resource Management
Plan (2002 LRMP), for which the Final ROD was signed in 2002, designated the 3.63 Management Area
(MA 3.63) for “Black-footed Ferret Reintroduction Habitat,” and prioritized that, “[b]lack-tailed prairie
dog colony complexes are actively and intensively managed as reintroduction habitat for black-footed
ferrets.” USFS, TBNG 2002: 3-16. The MA 3.63 designation protected prairie dogs from poisoning and
shooting. In previous comments, we provided evidence that the Forest Service historically understood
its duty to conduct a program for the conservation of black-footed ferrets on TBNG. Defenders et al.
2020, citing Cables 20073

The USFWS has also emphasized the importance of the national grasslands and, specifically, TBNG as
recovery sites for ferrets. USFWS 2007; USFWS 2017. The USFWS affirmed the importance of TBNG for
the ferret recovery effort in 2017, stating,

TBNG is one of the few large grassland properties with extensive black-tailed prairie dog
populations and accordingly is of particular interest as a site that has extremely high potential to
contribute to the recovery of the endangered black-footed ferret (ferret). In fact, TBNG may well
be the best existing potential site across the species’ range in 12 western states, Mexico, and
Canada that could significantly contribute to ferret recovery at the present time. USFWS 2017.

However, beginning in about 2014, the Forest Service began taking actions that were antagonistic to
prairie dogs as well as future ferret reintroduction and recovery. For example, the agency failed to utilize
provisions in the 2002 LRMP, Amendment #3, and the plan-mandated Prairie Dog Conservation
Assessment and Strategy (2009, updated 2015). USFS, TBNG 2014; USFS, MBRNF & TBNG 2017; Ferebee
2017.

3 Mr. Rick D. Cables is a former Regional Forester for the Rocky Mountain Region (Region 2) of the Forest Service,
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The Amendment signifies an additional radical policy shift by the Forest Service away from decades of
commitment to a planning framework emphasizing ferret reintroduction and recovery on the Grassland
and demonstrates the Forest Service’s abandonment of its obligations under Section 7(a)(1) of the ESA
for the Grassland. Despite the Forest Service’s claim in Amendment documents that “the ecological
conditions needed for reintroduction have been and will continue to be provided in management area
3.67,” the Amendment’s changes are antithetical to management conducive to ferret recovery. This is
evident by eliminating the MA 3.63 and providing no places on the Grassland that protect prairie dogs
from poisoning and shooting, by placing caps on prairie dog acreage that are too low to support a ferret
population with 100 breeding adults, by instituting mechanisms the allow reducing prairie dog densities
anywhere on the Grassland, and by including other plan components that undermine ferret recovery.

d. Management approaches in the proposed Amendment further hinder ferret recovery.

A few management approaches, which are optional plan content (36 CFR 219.7(f)(2)), appear to enable
management decision making that may undermine ferret recovery. Some of these decisions likely
should be made at the project-level and be governed by a NEPA process. This is true for the following
management approaches in the Amendment described in the Draft ROD and Appendix B of the FEIS.

Collaborative stakeholder group. The Forest Service has not provided sufficient information about and
strictures regarding stakeholder group decision making to assure that such a group is not making
management decision that should be the domain of the Forest Service. The Draft ROD states,

Forest Service personnel will work actively with and accept input on prairie dog management
and monitoring from a third-party collaborative stakeholder group. The district ranger will share
relevant information with the group and be responsive to information presented by the group.
Draft ROD at 77.

We discussed in comments our concerns about a collaborative stakeholder group making decisions
about the management of the Grassland.

The Forest Service provides no clear direction on the makeup and ground rules for the proposed
collaborative stakeholder group. ... Any collaborative group recommendations must be
consistent with the Forest Service’s statutory, regulatory, and plan obligations (see NGO scoping
comments, May 29, 2019). Moreover, the collaborative group must be established and must
operate in conformance with all applicable laws, including the Federal Advisory Committee Act.
Defenders et al. 2020 at 23.

The Forest Service did not provide any additional information in the Draft ROD or other plan documents
about the stakeholder group to satisfy our concerns.

Priorities for prairie dog control. Decisions about where, when, and how poisoning prairie dogs occurs
should be project-level decisions that offer opportunities for public input and otherwise abide by NEPA.
Poisoning black-tailed prairie dogs, a Regional Forester Sensitive Species for the Grassland, and
destroying habitat for other imperiled species such as the mountain plover, burrowing owl, swift fox,
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and ferruginous hawk, is an action with significant impacts. Moreover, reducing prairie dog colonies by
poisoning them reduces potential ferret habitat and risks rendering this habitat unsuitable for ferrets
permanently.

Prairie Dog density control. Decisions about reducing the densities of prairie dogs within their colonies
should be project-level decisions that offer opportunities for public input and otherwise abide by NEPA.
Reducing the densities of black-tailed prairie dogs, a Regional Forester Sensitive Species for the
Grassland, and degrading habitat for other imperiled species such as the mountain plover, burrowing
owl, swift fox, and ferruginous hawk is an action with significant impacts and not backed by science.
Moreover, reducing prairie dog colony densities degrades potential ferret habitat and risks rendering
this habitat unsuitable for ferrets permanently.

e. Relinquishing federal authority over ferret recovery by the Forest Service to the State of
Wyoming and utilizing elements of the Wyoming Game & Fish Black Footed Ferret Recovery
Plan as de facto plan direction will prevent ferret recovery.

Ceding authority to the State of Wyoming may prevent the Forest Service from meeting its ESA Section
7(a)(1) obligations on the Grasslands. Moreover, this likely violates the Article IV, Section 3 of the U.S.
Constitution. We addressed this issue in previous comments. Defenders et al. 2019 at 13-15; Defenders
et al. 2020 at 27-31. The FEIS identifies Wyoming Game and Fish Department (WGFD) “As the lead
agency for reintroduction efforts in Wyoming.” FEIS at 9. And the USFWS concurs. 80 Fed. Reg. 66822.
To the extent the USFWS has ceded decision making authority to Wyoming, this arrangement is
unlawful. We discuss this in more detail below in Section 4.

The Draft ROD indicates the Forest Service agrees the WGFD has decision authority over ferret
reintroduction on the Grassland, stating, “ ... USFWS staff and the Wyoming Game and Fish Department
staff do not currently have plans to reintroduce ferrets on the Thunder Basin National Grassland ... .”
Draft ROD at 6. To the extent the Forest Service gives the State of Wyoming the authority to determine
when and where black-footed ferrets are reintroduced to the Grassland, or the ability to veto a decision
by the federal agencies to reintroduce ferrets, it is unlawful. Moreover, it would prevent any possibility
of reintroduction of ferrets to the Grassland, and likely preclude the recovery of the species as a whole
for the foreseeable future due to the Wyoming Black-footed Ferret Management Plan’s prohibitive bar
for making decisions about potential reintroduction sites, including the criteria for landowner support.

We remain concerned the Forest Service is incorporating elements of the Wyoming Game & Fish Black-
Footed Ferret Management Plan (Wyoming Ferret Plan) as de facto plan direction, using the Wyoming
Ferret Plan’s “Black-footed Ferret Reintroduction Site Prioritization Matrix” as a decision document. If
this is the case, following the Wyoming Ferret Plan’s direction will certainly preclude the reintroduction
and recovery of ferrets on the Grassland. Direction from the matrix has not been explicitly incorporated
into Amendment plan components and the effects of this direction have not been assessed in the EIS.
The Forest Service implies plans like the Wyoming Ferret Plan do not provide the force of regulation,
stating,

43 | Objection to Thunder Basin National Grassland’s 2020 Amendment



In regard to species recovery, recovery plans are not regulatory documents, but are instead
intended to provide guidance to the U.S. Fish and Wildlife Service, other Federal agencies,
States, tribes and other partners on methods of minimizing threats to listed species and on
criteria that may be used to determine when recovery is achieved. The recovery of a species
may be achieved without all criteria being fully met. BE at E-41.

Yet, in other places across plan documents, the Forest Service indeed indicates the Wyoming Ferret Plan
will be used for decision making. For example, the Draft ROD states,

Other changes to plan direction, such as designation of boundary management zones and
allowance for control outside of management area 3.67 are intended to meet minimum
requirements for reintroduction in Wyoming as described in the WGFD black-footed ferret site
prioritization matrix. Draft ROD at 6.

The Draft ROD references the Wyoming Ferret Plan in a footnote and includes the following link to the
plan: https://wgfd.wyo.gov/WGFD/media/content/PDF/Wildlife/Nongame/Wyoming-BFF-Management-
Plan_11-14-2018.pdf. It is important to note that the Wyoming Ferret Plan did not receive public review
or comment.

This aspect of the Amendment planning process is particularly vexing: the EIS uses the Wyoming Ferret
plan prioritization matrix criteria as the basis for the ferret effects analysis—not the Amendment plan
components. Again, these criteria have not explicitly been included as plan components; yes, as we
demonstrate here, the Forest Service is indicating its intend to use these criteria to make management
decision. The following statement in the FEIS further indicates the Forest Service intends to use the
Wyoming Ferret Plan as a basis for management decision making:

This analysis compares each alternative’s responsiveness to the requirements for reintroduction
established by the Wyoming Black-Footed Ferret Working Group. The proposed action, prairie
dog emphasis alternative, and preferred alternative include management components that
would not preclude reintroduction. The no-action alternative does not meet the requirement
for having resources in place to conduct boundary control efforts. The grassland-wide
alternative includes the use of anticoagulant rodenticides in the boundary management zone,
which may make the site a low priority for allocation of ferrets and may need to cease before
officially designating the area as a reintroduction site. FEIS at 134.

Not assessing the impacts of the action, i.e., the Amendment plan components, on ferret recovery is
also a violation of the Planning Rule (36 CFR 219.14(b) & (c)(2)) and NEPA regulations (40 CFR 1502.16).

The FEIS seems to be using an outdated version of the prioritization matrix from February 5, 2018, which
is provided as a link (https://www.fs.usda.gov/nfs/11558/www/nepa/110862_FSPLT3_5013106.pdf) in
the Forest Service’s plan documents for the Amendment provided on the Amendment website
(https://www.fs.usda.gov/project/?project=55479). The version of the Wyoming Ferret Plan referenced
in the Draft ROD is dated November 14, 2018. This later version has five (5) prioritization criteria, while
the February 5, 2018 version used for the EIS effects analysis has six (6) criteria. Thus, even if it was
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appropriate and lawful for the Wyoming Ferret Plan ferret reintroduction site prioritization matrix
criteria to serve as the indices for assessing impacts, the fact that the analysis uses an outdated version
of the criteria would negate the validity of this analysis.

The prioritization criteria (from February 5, 2018) utilized for the EIS effects analysis include: “minimum
prairie dog acreage,” “capacity to fulfill allocation of ferrets,” “support of landowners within
reintroduction site,” “resources in place to conduct boundary control efforts,” “community support,”
and “compatible land management practices”. FEIS at 135. The prioritization criteria from the November
14, 2018 version of the Wyoming Ferret Plan include:

”n u

1. Minimum requirements for allocating ferrets (e.g., minimum prairie dog acreage, landowner or
land management agency support, capacity to fulfill ferret allocations, etc.);

2. Habitat suitability, stability, and management, including the funding and capacity to provide
prairie dog boundary control where needed and desired;

3. Disease monitoring and management, with a particular emphasis on sylvatic plague;

4. Ability to address statewide objectives, including the ability to assess and monitor the status of
ferret and prairie dog populations; and

5. Stakeholder support of reintroduction activities, with particular emphasis on local communities
and landowners, including adjacent landowners and permittees / leasees.

WGFD 2018 at 14.

Both sets of criteria would make reintroducing ferrets prohibitive on the Grassland, given the
requirement to have stakeholder support. We provided a detailed discussion of this problem in previous
comments. Defenders et al. 2020 at 27-31.

Other statements within the plan documents further support the notion that the Forest Service will be
taking Wyoming's lead on ferret reintroduction and recovery and using the Wyoming Ferret Plan as a
basis for management decisions. The FEIS and BE both state,

As the lead agency for reintroduction efforts in Wyoming, the Wyoming Game and Fish
Department leads the Black-Footed Ferret Working Group, which has developed the black-
footed ferret reintroduction site prioritization matrix (Wyoming Game and Fish Department
2018) to prioritize new areas for reintroduction. This prioritization matrix will allow members to
evaluate different criteria related to the biological and social context for reintroduction at sites
recommended as reintroduction sites. Only sites that meet the 6 requirements for
reintroduction would be evaluated further for prioritization based on 10 ranking criteria.
Ranking criteria would then be used to select the highest priority site for reintroduction
activities. Not all ranking criteria need to be met for a site to be considered for reintroduction.
FEIS at 9-19, 134; BE at E-41.

In the Response to Comments from the draft Amendment and DEIS, found in Appendix C of the FEIS, the
Forest Service makes the following statements:
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It is also appropriate that any future consideration of a reintroduction of the Black-footed Ferret
must follow the Wyoming Game and Fish Department management plan, which requires
stakeholder support and guides conservation and management of the species in the state. FEIS
at C-73.

Wyoming Game & Fish Black Footed Ferret Recovery Plan requires a need for, "Stakeholder
support of reintroduction activities, with particular emphasis on local communities and
landowners, including adjacent landowners and permittees / lessees." We believe that unless,
and until, you can demonstrate such support, the whole BFF Recovery area idea should be put
on hold, or done away with completely. FEIS at C-73.

The biological evaluation and biological assessment analyze effects to black-footed ferrets and
the final environmental impact statement compares the responsiveness of each alternative to
the requirements for black-footed ferret reintroduction established by the Wyoming Game and
Fish Department. The preferred alternative, proposed action, and prairie dog emphasis
alternatives do not include any management components that would preclude reintroduction.
FEIS at C-74, C-96.

Other changes to plan direction, such as designation of boundary management zones and
allowance for control outside of management area 3.67 are intended to meet minimum
requirements for reintroduction in Wyoming as described in the Wyoming Game and Fish
Department black-footed ferret site prioritization matrix. FEIS at C-75, C-88, C-96.

Ironically, despite the Forest Service apparently and illegitimately tying its management decisions to the
Wyoming Ferret Plan, the Amendment undermines Wyoming Ferret Plan objectives. Objective 1 of the
Wyoming Ferret Plan calls for maintaining “a minimum of 341 breeding adults distributed among 5 or
more populations statewide,” and Wyoming currently contains only two ferret populations. Objective 2:
“[m]aintain a minimum of 30 breeding adults in each population, with at least 2 populations containing
a minimum of 100 breeding adults,” is far from being achieved as only 1 site exists with this potential.
Objective 3 aims to “[e]stablish at least 2 populations within white-tailed prairie dog colonies and at
least 1 population within black-tailed prairie dog (C. ludovicianus) colonies,” yet no ferret populations
are known to occur on black-tailed prairie dog colonies in Wyoming, and no potential black-tailed prairie
dog recovery sites have been identified in the State, with the exception of TBNG.

4. The proposed Amendment violates the United States Constitution by ceding federal authority
over wildlife management to the State of Wyoming.

The Forest Service is under no obligation to align any part of its management plan with Wyoming’s
Black-footed Ferret Management Plan or any state government wildlife management direction (36 CFR
219.4(b)(3)). Given that there is no statutory or regulatory basis for wholly subjecting federal
management of federal public lands to the priorities of a state game agency, Wyoming’s plan fails to
provide a basis justifying the need to change TBNG's existing management plan, including the 2009
Amendment #3 of TBNG’s land management plan. Despite the 2012 Planning Rule’s instruction to
coordinate with other government entities under 36 CFR 219.4(b)(1), the Forest Service cannot abdicate
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its statutory responsibilities to manage the federal public lands in line with Congress’s direction. We
raised this issue in Defenders et al. 2019 at 13-15; Defenders et al. at 27-31.

Notwithstanding any state-federal cooperative agreements or memoranda of understanding, federal
agencies have final responsibility for ensuring compliance with federal law. The ESA and NFMA require
the USFWS and the Forest Service to use their authorities to recover listed species and any purported
veto power by the State of Wyoming (whether express or implied) is unlawful.

It is a common misconception that states represented by their wildlife agencies have ultimate
management authority over wildlife on federal lands. In fact, the courts have consistently upheld that
the federal government has supremacy over its lands under the Property Clause of the United States
Constitution (United States Constitution, Article IV, Section 3, Clause 2), which grants Congress the
“Power to dispose of and make all needful Rules and Regulations respecting the Territory or other
Property belonging to the United States,” and under the Supremacy Clause (United States Constitution,
Article IV, Clause 2). In Kleppe v. New Mexico, 426 U.S. 529, 541 (1976), the Court stated, “the ‘complete
power’ that Congress has over public lands necessarily includes the power to regulate and protect the
wildlife living there.” Kleppe further described the limit of a state’s ability to dictate policy on federal
lands: “those powers exist only in so far as [their] exercise may be not incompatible with, or restrained
by, the rights conveyed to the Federal government by the Constitution.” Id. at 545 (internal quotes
omitted).

We described in previous comments (Defenders et al. 2019 at 13-15; Defenders et al. 2020 at 27-31) our
concerns that the Forest Service was intending to cede its lawful authority over wildlife management to
the State of Wyoming regarding ferret reintroduction and recovery on the Grassland. We recommended
that, “The proposed amendment should be modified to clarify that final authority concerning [ferret]
reintroductions resides with the Forest Service and Fish and Wildlife Service.” Defenders et al. 2020 at
27. The Draft ROD and FEIS contain no such clarifying statement. Instead, the FEIS identifies Wyoming
Game and Fish Department (WGFD) “As the lead agency for reintroduction efforts in Wyoming.” FEIS at
9. The Forest Service’s position is similar to that of the USFWS, which appears to have relinquished its
own authority to Wyoming over ferret recovery in the Wyoming 10(j) rule: Establishment of a
Nonessential Experimental Population of Black-footed Ferrets in Wyoming (80 Fed. Reg. 66822)
(Wyoming 10(j) Rule). The Forest Service states,

As part of the final 10(j) rule, the U.S. Fish and Wildlife Service also formally passed leadership of
ferret reintroduction to the Wyoming Game and Fish Department, which has played a lead role
in reintroduction efforts in the State since ferrets were rediscovered outside of Meeteetse in
1981. BE at 41.

The Wyoming 10(j) Rule states,
The WGFD will serve as the lead agency in the reintroduction and subsequent management of

black-footed ferret in Wyoming; however, WGFD will continue to coordinate closely with the
Service on these restoration efforts. 80 Fed. Reg. 66822.
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To the extent the USFWS has ceded decision-making authority to Wyoming, this arrangement is
unlawful. It is well-established that a federal agency may not align its regulation of wildlife on federal
land with state management where such an action would be in violation of the federal agency’s
statutory mandates.? It is equally well-established that federal agencies may not subdelegate their
statutory authorities to outside entities—including state agencies—absent an affirmative showing of
congressional authorization. U.S. Telecom Ass’n v. FCC, 359 F.3d 554, 56566 (D.C. Cir. 2004).

The Draft ROD indicates the Forest Service agrees the WGFD has decision authority over ferret
reintroduction on the Grassland, stating, “ ... USFWS staff and the Wyoming Game and Fish Department
staff do not currently have plans to reintroduce ferrets on the Thunder Basin National Grassland ... .”
Draft ROD at 6. To the extent the Forest Service gives the State of Wyoming the authority to determine
when and where black-footed ferrets are reintroduced to the Grassland, or the ability to veto a decision
by the federal agencies to reintroduce ferrets, it is unlawful and in violation of Article IV, Section 3 of the
U.S. Constitution.

Suggestions for Improvement

This Objection has demonstrated that the Forest Service risks violating several laws, regulations, and
policies with the 2020 Amendment process and intended outcome, which is now the proposed
Amendment (Alternative 5/preferred alternative). We have already provided recommendations for the
Forest Service regarding the amendment. We note these below and include some additional
suggestions.

1. The Forest Service must have a land management plan that contributes to ferret recovery to comply
with NFMA and the ESA. We recommended developing a plan that provides the ecological
conditions necessary to support a ferret population with 100 breeding adult ferrets, which is
required for the species recovery. See Defenders et al. 2020 at 47-53. We offered a path forward to
help address social conflicts. See Defenders et al. 2020 at Appendix.

2. The Forest Service must have a land management plan that maintains the viability of Sensitive
Species and potential Species of Conservation Concern, including prairie dogs, mountain plovers,
burrowing owls, and others. A management plan that can provide the conditions necessary to
support 100 breeding adult ferrets can help provide for the conditions necessary for these species—
in sum: large, dense, and widely-distributed prairie dog colonies and colony complexes.

3. The Forest Service must revise its EIS or conduct a supplemental EIS in order to comply with relevant
laws, regulations, and policies that are articulated above.

4 See, e.g., Wyoming v. United States, 279 F.3d 1214, 1226-27 (10th Cir. 2002) (the Constitution gives the federal
government the plenary power to manage federal lands, including wildlife living on such lands); Audubon Soc’y v.
Davis, 307 F.3d 835, 851 (9th Cir. 2002) (“The Supremacy Clause of the Constitution, Art. VI, cl. 2, invalidates state
laws that ‘interfere with, or are contrary to,’ federal law”).
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