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IN THE UNITED STATES DISTRICT COURS SEP -1, PH 3: Lt
FOR THE DISTRICT OF NEW MEXICO

Gpoy 7k

RIO GRANDE SILVERY MINNOW, et al., A
Plaintiffs,
vs. No. CIV 99-1320-JP/RLP-ACE
JOHN W. KEYS 111, et al.,
Federal Defendants,

MIDDLE RIO GRANDE CONSERVANCY
DISTRICT, et al,,

Defendant-Intervenors.

R e R G T e i e

PLAINTIFFS’ MOTION FOR
EMERGENCY INJUNCTIVE RELIEF

EXPEDITED HEARING REQUESTED

Plaintiffs hereby move this Court to issue emergency injunctive relief, to prevent
the likely extinction in the wild of the Rio Grande silvery minnow during the remainder
of this terrible drought year. Expedited treatment and hearing are requested, so that the
Court can timely issue either a Temporary Restraining Order (“TRO”) and/or preliminary

injunction, as described below.
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This motion is made pursuant to the ESA citizen suit provision, 16 US.C. §
1540(g)(1XA), which authorizes the Court to enjoin Defendants from violating Sections 7
and 9 of the ESA; and pursuant to Rule 65 of the Federal Rules of Civil Procedure.

This Motion for Emergency Injunctive Relief is brought pursuant to Plaintiffs’ First,
Second, and Fourth Causes of Action of their Second Amended Complaint, which allege
that Federal Defendants’ actions are or will cause prohibited “jeopardy” and “take” of the
Rio Grande silvery minnow, in violation of ESA Sections 7(a)(2) and 9, and that they
violate the agencies’ duty to carry out programs for the conservation of the silvery minnow
under ESA Section 7(a)(1). The Court has expressly acknowledged and anticipated that
Plaintiffs may need to seek injunctive relief under these claims, which have not yet been
adjudicated by the Court, as discussed in the Memorandum Opinion and Order of April 19,
2002 (“April 19* Opinion™) at pp. 3, 45-48.

By way of emergency injunctive relief, Plaintiffs respectfully pray that the Court
order Federal Defendants to meet the flow requirements of the June 29, 2001 Biological
Opinion, which this Court upheld in the April 19" Opinion, for the remainder of this
calendar year, or until Federal Defendants complete a new consultation under ESA
Section 7 which is upheld by the Court. As a part of such requested injunctive relief,
Plaintiffs believe it will be necessary for the Court to order Federal Defendants to release
water from storage in upstream federal reservoirs or projects, including (but not
necessarily limited to) Heron Reservoir. The Court has already addressed the propriety
of such releases to aid the silvery minnow in the April 19™ Opinion.

In the alternative, and only if the Court chooses not to issue the requested

injunctive relief, Plaintiffs pray the Court to issue such alternative injunctive relief as it
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may deem necessary and appropriate under the circumstances and record before the
Court. Plaintiffs reserve the right to submit additional information or proposals in this
regard.

This Motion for Emergency Injunctive Relief is supported by the accompanying
Brief In Support Of Motion For Emergency Injunctive Relief, Declaration of Alletta
Belin, and Declaration of John Pittenger In Support Of Motion For Emergency Injunctive
Relief, all filed herewith. The Motion is also supported by all orders, briefings,
declarations, exhibits and other materials on file in this case, including (but not limited
to) the April 19" Opinion; Plaintiffs’ Second Amended Complaint (Doc. No. 271); the
entire Administrative Record filed by Federal Defendants; the Declaration of Dean
Hendrickson (Doc. No. 43) previously filed by Plaintiffs herein, and Plaintiffs’ four case
briefs filed May 14 (Doc. No. 229), June 20 (Doc. No. 258), July 16 (Doc. No. 279), and
August 22, 2001 (Doc. No. 303).

Because Federal Defendants have advised Plaintiffs that they soon intend to
manage reservoir releases and river flows in a manner that will not meet the flow
requirements of the June 29" Biological Opinion, and that extensive river drying may
begin in coming days, Plaintiffs believe that an emergency situation exists and that
expedited treatment of this motion is necessary. Plaintiffs have endeavored to avoid
bringing such a motion for injunctive relief before the Court, but so far to no avail. In
light of the time that it takes for water to move down the Rio Grande system to the areas
of the river where Rio Grande silvery minnow are concentrated below Cochiti Dam and
Reservoir (Plaintiffs understand that it takes about 5-7 days for water to travel from

Heron Reservoir down to Cochiti), Plaintiffs request that the Court hear this matter as
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soon as possible on a TRO basis, before close of business on Monday, September 9,
2002; and set a preliminary injunction hearing at the next practicable opportunity.

WHEREFORE, for reasons set forth above and in the accompanying brief
and declarations, Plaintiffs respectfully pray that the Court enter emergency

injunctive relief under the ESA and the April 19" Opinion,

DATED: Sept. 4, 2002 Respectfully submitted,

LAND AND WATER FUND OF THE ROCKIES

Alletta Belin

Steven C. Sugarman
Belin & Sugarman
618 Paseo de Peralta

Santa Fe, New Mexico 87501
(505) 983-8936/983-1700

Laurence ("Laird") J. Lucas
PO Box 1612

Boise ID 83701

(208) 342-7024

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

I hereby certify that on September 4, 2002, copies of the foregoing
MOTION FOR EMERGENCY INJUNCTIVE RELIEF was served via electronic
mail where possible, and either hand delivery, overnight mail, or U.S. mail on the

following counsel of record:

Andrew A. Smith

1.8. Dept. of Justice

P.O. Box 607

Albuguerque, New Mexico 87103

Bradley S. Bridgewater

11.5. Department of Justice

Environment & Natural Resources Division
999 18" Street, Suite 945 North Tower
Denver, Colorado 80202

Christina Bruff DuMars

Charles T. DuMars

Law & Resource Planning Assoc.
Albuquerque Plaza, 201 3d Street NW
Suite 1370

Albuguerque, New Mexico 87102

John Stroud

Karen Fisher

Special Assistant Attorneys General
PO Box 25102

Santa Fe, NM 87504-5102

Stephen R. Farris

Tracy M. Hughes

Assistant Attorneys General
PO Drawer 1508

Santa Fe NM 87504-1508

Fred Abramowitz
Abramowitz & Franks
115 Gold Ave, SW
Suite 205

Albuquerque NM 87102

Peggy E. Montano

Trout, Witwer & Freeman

1120 Lincoln Street, Suite 1600
Denver, CO 80203

Reid Payton Chambers

Hilary C. Tompkins

Anne D. Noto

Sonosky, Chambers, Sachse, Endreson & Mielke
501 Tijeras Avenue NW, Suite 200
Albuquerque, NM 87102

Robert M. White, City Attorney
Charles Kolberg, Asst. City Attorney
P.O. Box 2248

Albuquerque, NM 87103

Maria O’Brien

Modrall, Sperling, Roehl, Harris & Sisk PA
P.O. Box 2168

Albuquerque, NM 87102

Thomas A. Simons IV
Frank M. Bond

Faith Kalman Reyes

P.O. Box 5333

Santa Fe, NM 87502-5333

Fred J. Waltz

P.O. Box 6390
Taos, NM 87571-6390

Moo BI_

Alletta Belin
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